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I. RECENT FOREIGN DECisions.

The Standard Fire Insurance Policy.

In 1889 the Minnesota legislature passed

an act (Gen'l Statutes, 1894, secs. 3200-3202)

delegating to the Insurance Commissioner

the duty of preparing a form of fire insur

ance policy which, when so prepared,

should be known as the Minnesota Stand

ard Policy and should be used to the exclu

sion of all others by fire insurance com

panies doing business in this State. The

Insurance Commissioner drafted such a pol

icy and the fire insurance companies adopt

ed it. On the 15th day of May, 1895, the Su

preme Court held the 1889 law unconstitu

tional in the case of Anderson Vs. Manches

ter Fire Assurance Co., 63 N. W. Rep. 241,

on the ground that it provided for the dele

gation of legislative functions to an execu

tive officer. The Supreme Court of Pennsyl

vania had already made a similar disposi

tion of a like statute which had been en

acted by the legislature of that state and

in anticipation of such an outcome here

the Minnesota legislature of 1895 had in

effect repealed the 1889 law before the

decision in Anderson vs. The Assurance Co.

Was handed down.

The repealing act was Chap. 175 of the

1895 GCneral Laws (approved April 25,

1895), which, in its Sec. 53, prescribed the

language which must thereafter be followed

in all fire insurance contracts made in Min

nesota. The provisions of this legislative

form are siniple and conventional as far as

they go. It begins with the insuring words;

stipulates that the policy shall be void if the

insured is guilty of deceit, takes out other

insurance without the insurer's permission,

or the risk is increased; requires a sworn

statement to be furnished the company

forthwith after a loss; permits 1he com

pany to replace the destroyed or damaged

property; protects a mortgagee gainst suf

fering from the wrongful acts of an in
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sured mortgagor permits cancellation by

either the insured or the insurer: makes

arbitration a condition precedent to a suit

at law if a disagreement arises as to the

amount of a loss, and limits the time with

in which an action may be brought to two

years.

The law also permits companies to incor

porate in their policies, by writing across

their face or upon their margin or in the

form of riders, provisions adding to or modi

fying those contained in the standard

form, with the condition that such provis

ions shall not be inconsistent with the

positive requirements of the act. Under

this section the insurance companies pre

pared a general rider before the law went

into effect on October 1st, 1895, and most

of them append it to their policies When

issued. The first section of this rider is

taken up with definitions of various words

or terms used in the policy; the second

section limits the company's liability in

certain directions; the third defines more

exactly the duties of the insured in the

matter of proof in case of loss and the

fourth adds various stipulations found in

the old forms of policy to the effect that

incumbrances on the insured property or a

change in the ownership shall vitiate the

policy and makes it the duty of an insured

mortgagee to keep the insurer informed of

any facts coming to his knowledge which

would avoid the policy as to the mortga

gor. It should be noted, however, that the

employment of this or any other rider is

not necessary; that some companies do not

employ any rider at all, and that the in

sured for his own protection ought, even

when a rider is employed, to examine it

with care because there is nothing in the

act requiring the riders employed by-differ

ent companies or by the same company

with different policies, to be uniform.

The limits of this article do not permit a

more detailed statement of the contents of

the new policy which can readily be found

by reference to the law under considera

tion. But the reader's attention is called to

some of the changes which this legislation

has effected. One of these has already been

referred to when it was stated that insur

ance PClicies are no longer of necessity

alike. Again, the requirement of imme

di:ute notice of loss, followed within sixty

days by proofs of loss accompanied by a

magistrate's certificate, has been elimin

ated. Under the new statute and the gen

eral rider commonly adopted, no magis

trate's certificate is necessary and the

proofs of loss are to be made forthwith

after the fire without any preliminary no

tice, and the company's obligation to pay

matures within sixty days thereafter. By

the form of policy prescribed the right to

begin an action is extended to two years

from the time the loss occurred but this

seems to be inconsistent with Sec. 25 of the

act, which in effect, permits the insertion cf

a one year's limitation in a policy.

The most radical features of the new

policy, however, are the introduction of the

so-called “valued policy” provision and the

provision forbidding any stipulations in

the contract, the purpose, or effect of which

is to make the insured to any extent a co

insurer with the company. Under Sec. 25

of the act the insured is entitled to receive

in case of a total loss the full amount men

tioned in his policy and on which he has

paid the premium, whether it represents

his actual loss or not, and in the case of

a partial loss, he is entitled to receive the

full amount of this partial loss. All pro

visions of a policy limiting the insurer's lia

bility to a percentage of the loss suffered

are declared void as well as all provisions

requiring him to maintain insurance to the

extent of any percentage of his property's

value.

The statute has not as yet come before

the courts for interpretation but the At

torney General has already been called

on by the Insurance Commissioner a dozen

times or more to write opinions on its

doubtful points. Some of these opinions

cover matters not germane to the sub

ject here immediately under consideration,

but others of them are very suggestive of

the sort of questions which will have to

be answered before the construction of the

law is settled. On the 5th of August, 1895,

the Insurance Commissioner asked the At

torney General whether a fire insurance

company was authorized to limit the time

within which a suit on a policy could be

begun to one year. Sec. 25 of the law, as

already noted, forbids any limitation less

than one year and Sec. 53 giving the form

of the policy puts the time as two years,

The Attorney General on the 9th of August,

1895, answered that he thought there was

no repugnancy between the two sections

and that a one year limitation was per

missible. The insurance companies appar

ently do not agree with him for they have

inserted the two years period in their

printed policies. On Nov. 5, 1895, the Attor
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ney General held the following rider per

missible:

“F-rmission is hereby granted for other

insurance to an amount, including this pol

icy, aggregating not to exceed eighty per

cent of the actual cash value of the proper

ty; provided, however, that if at the time of

the fire the total insurance on the property

shall exceed said eighty per cent this policy

shall thereby become void only in the pro

portion of such excess to such total insur

ance.”

giving his reasons as follows:

“It is very evident that an insurance com

pany may determine for itself the limit be

yond which insurance shall not be permitted

so far as its own risks are concerned. It

may withhold assent to other insurance

when resulting in an excess, and thus pre

vent it. In such regard authority is clearly

conferred. I perceive therefore no valid ob

jection to the use of the rider.”

But in the same opinion he held the fol

lowing proposed rider bad:

“It is hereby stipulated and the assured

hereby agrees to maintain insurance during

the life of this policy, upon the property

hereby insured, to the extent of eighty (80)

per cent of the cash value thereof, and that

if at the time of the fire the Whole amount

of insurance on said property shall be less

than such 80 per cent this company shall

in case of loss or damage less than such

eighty (80) per cent be liable for, only such

portion thereof, as the amount insured by

this policy shall bear to said eighty (80) per

ceut of such actual cash value of such prop

erty,”

because it required the insured to maintain

insurance to a percentage of his property's

value. On Nov. 15, 1895, he gave an opin

ion to the effect that a policy insuring

against loss of rents in consequence of fire

was in effect a policy insuring property and

that the provisions of law forbidding stip

ulation that the insured should carry a cer

tain amount of insurance or be a co-insurer

with the company to certain limit applied

to such a policy. On Dec. 12, 1895, the fol

lowiug rider was submitted for his opinion:

“Permission is hereby granted for other

insurance to an amount including this pol

icy. aggregating not to exceed eighty per

cent of the actual cash value of the prop

erty; provided, however, that in case of

any loss or damage to the property covered

by this policy amount to less than eighty

per cent of its actual cash Value at the time

of the fire, this company shall be liable

for not to exceed such proportion of such

loss or damage as the amount insured by

this policy bears to such eighty per cent of

such actual cash value of said property.”

The cempanies submitting it urged that it

was good because it related only to a loss

less than eighty per cent of the value anu

therefore did not apply to a “total loss”

and that it contained no requirement that

the insured should maintain any amount of

insurance upon the property insured. The

attorney general thought it contrary to the

statute however, and said:

“This, in my judgment, is in plain viola

tion of the statute against co-insurance. In

fact I am unable to perceive how a case

more clearly offensive in such respect can

arise. The assured is obviously required to

carry insurance to the amount of $100 upon

the property destroyed. I see no force to,

the colitention that the rider relates to in

sura lice less than eighty per cent and not

to a total loss. When companies impose an

eighty per cent restriction, as is suggested

by the rider in question. that maximum

must be deemed within the meaning of the

prohibition of the statute upon the subject

of co-insurance to constitute the insurable

value of the property.”

On Dec. 12, 1895, the Liverpool & London

S& Globe Insurance Co. asked. Is the fol

lowing form of rider permissible?

“Permission is hereby granted for the

building described in this policy to be va

cant. or unoccupied for the period of . . . . . .

days from this . . . . . . . .day of . . . . . . . . 189. .

and in consideration of the increased h:1z

ard, by reason of such vacancy, it is hereby

understood and agreed that during such

vacancy, one-third of the amount of the in

surn tice under this nolicy shall be and re

main suspended and of no effect; and in

case of loss this company shall not be lia

ble to pay or make good to the assured ex

ceeding two-thirds of the amount insured

her eunder, nor exceeding two-thirds of the

amount of loss or damage. In case of

other insurance on property covered by this

policy that has been, or shall be, rendered

void or voidable by the vacancy or non-oc

cupancy hereby permitted for the purpose

of contribution in case of loss, such other in

surance shall be held as valid and subsist

ing.”

And the attorney general answered:

“The form of the proposed rider may be

allowed if there is stricken therefrom all

that follows the word “effect.” The reten

tion of what follows that word would be in

violation of the provision against the use

of a co-insurance clause.”

AMBROSE TIGHE.

“And you tell me,” the modern girl mur

mured, thoughtfully, “that your heart has

iny Itame, and mine alone, engraved upon

it.” “Yes,” he answered, “and it is the

truth.” “You can also call to mind the

financial resources such as to warrant you

in undertaking to supply me with such a

home as that to which I have been accus

tomed.” “Of course.” “Would you mind

going up to the next corner with me?” “Cer

tainly not. But for what purpose?” “They

are conducting some experiments with the

cathode ray, and, if it is all the same to you.

I'd like to have what you say verified.”—

Washington Star.
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WM. LOGAN BRACKENRIDGE

was born at Meadville, Penn., Aug. 19,

1856, and in the fall removed with

his parents to

Rochester, Minne

sota, where he has

| since resided. He

| graduated at Shat

tuck Mil it a ry

school, Faribault,

| Minnesota, in 1876

and at the Univer

sity of Michigan

Law school, 1879.

He was associated

with the firm of

Start & Gove at

‘Rochester, Minne

sota, for several years; served several

terms as city attorney of Rochester,

Minnesota and two terms as county

attorney of Olmsted county. It is also

“reported” (to quote his own lan

guage) that he ran for the attorney gen

eralship on the Democratic ticket in

1894, but he seems to be in some

doubt about this. Perhaps he means

that none of the Democratic candi

dates in 1894 attained the gait of a

“run.””

WM. LOGAN BRACKENRIDGE

NEW CODES.

Iowa and North Dakota have recently

adopted new codes and the result seems to

be confusion worse confounded. This is

especially true in North Dakota where near

ly $44,000 has been expended to date on the

worx with results which are very unsatis

factory. Some of the errors are So great

that it seems a special session of the legis

lature is inevitable. The most costly error,

so far discovered, is the one relating to as

sessors in the unorganized sections of the

State. For assessment purposes that

Omiss on does not cut much figure in the

eastern part of the State, as there are few

unorganized townships, but out in the west

ern part of the State it means everything.

In some counties one or two townships

would have to bear the entire taxes of the

county, while the countless herds of cattle

in the unorganized territory would escape

taxation. The American Adjustment Com

pany of St. Paul and Minneapolis has rec

ently issued to its patrons a brief summary

|

|

of some of the provisions of the new North

Dakota code, from which the Journal makes

the following extracts:—

A new code went into effect in North Da

kota on the first of January, 1896, which

makes a number of changes in the laws pre

viously in force in that State.

Sonne of these have been much talked

about, but are of more apparent than real

value. Others have a good deal of interest

for the Minnesota jobber.

Of the first class are the amendments to

the exemption law. One of these limits the

riglit to claim exemptions to the head of a

fam!'y. But as the head of a family is

defined so as to include whoever has any

relative by blood or marriage residing with

him, or under his care, practically almost

every adult comes within the list.

Another of them abolishes the partnership.

exemption to the extent of deducting from

ench partner's individual exemption his pro

portionate share of the exemption allowed

the firm. But as each partner is still al

lowed an individual exemption of fifteen

hundred dollars, including his proportion of

the partnership exemption of fifteen hun

dred dollars, the gain to creditors is not

very material.

Of the greatest importance, however, is

the insolvency law, which is entirely new

and contains the most radical additions to

the State's Code. It provides that any per

Soll Who is unable to pay his debts in full

may petition the court to adjudge him in

solvent, or that any one or more creditors.

whose claims aggregate at least four hun

dred dollars, may make a similar petition

if the debtor has concealed himself, or his

property, to the hurt of his creditors, has

preferred any creditor, or has suspended

payment of his commercial paper to the

amount of five hundred dollars or more for

thirty days. When a person has been ad

judged inSolvent, the Clerk of the District

Court gives notice of a meeting of his cred

itors, and at this meeting an assignee, who

apparently need not be a resident of North

Dakota, is elected, each creditor's vote be.

ing in proportion to the size of the claim he

holds. Creditors having security for their

claims must either convert the security into

cash, and prove up for the balance, or if

they prefer, can surrender their security

and prove the whole debt. Preferences are

forbidden, and if made within sixty days

prior to the beginning of insolvency pro

ceedings, may be recovered back, provided

the creditor receiving the preference had

s

:

.
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reasolunble cause to believe the debtor insol

vent at the time. And all payments on pre

existing debts made by an insolvent within

thirty days of his insolvency, are declared

void, and may be recovered back, no matter

whether the creditor receiving the payment

had cause to believe him insolvent or not.

Formal releases are not required, but at

any time after six months from the date he

has beer, adjudged insolvent, whether his

estate has been closed or not, the insolvent

may petition the court for an order dis

charging him from his debts, and if it ap

pears that he has turned over all his unex

empted property to his assignee, and has

been guilty of no fraud, his petition will be

granted and he will be discharged from all

his debts, including those to non-residents

with some ill-defined exceptions.

The law is a long one embracing nearly

a hundred sections, and is very similar to

the Min-nesota insolvency law as amended

by the 1895 legislature. It involves

mai-y serious constitutional questions and

promises to be the source of much litigation

before its meaning is finally settled. In

such hitigation the experience of 1.1nnesota

lawyers under our insolvent law will be of

great Value.

JOHN W. ARCTANDER was born

in Stockholm, Sweden, Oct. 2, 1849,

and was graduated

from the Royal

| University of

Christiania, Nor

way, in 1869. At

first he adopted

the profession of

an editorial writer

and journalist.

He came to

America in 1870,

and was admitted

to the bar in Car

ver Co., Minn.,

in 1874, and practiced in Minneapolis,

from 1874 to 1876, in Willmar, from

1876 to 1886, and since Jan. 1, 1886,

in Minneapolis. He was district at

torney, Twelfth Judicial District, in

1880 and 1886. His specialties are

negligence law and Supreme Court

practice and his record is a noteworthy

one. He argued twenty-four cases in

the Supreme Court during the last two

years, won twenty-three and lost one.

JOHN W. ARCTANDER.

CONSOLIDATION OF ACTIONS.

A Minneapoills correspondent writes that

the law cited in the November Journal in

the article on the consolidation of actions,

is not correct, and that “not only does the

section cited not provide as the writer says

it does but it does not purport to treat of

the consolidation of actions at all.”

That article stated that the consolidation

of actions was governed by G. S. Ch. 66,

Sec. 118, 129. Section 118 provides that all

causes of action arising out of the same

transaction or transactions connected with

the same subject of action should be jointed.

Section 129 provides that when two or more

actions are pending at the same time be

tween the same parties and in the same

court upon causes of action which might

have been joined, the court may order the

actions to be joined.

IBy putting these together we have the

rule that if the same transaction or trans

actious connected with the same subject is

divided into two suits the court may order

the actions consolidated, because they are

causes of action which might have been

joined.

The facts assumed in that article were

that there was one order but two shipments

and two actions. The one order or several

Orders for goods is but One transaction and

if Ilot, it is certainly transactions connected

With the same subject and should have

been joined, because there can be but one

action for one transaction or transactions

connected with the same subject.

In framing the joinder of actions the code

commissioners merely boiled down the com

mon law rules of the joinder of actions,

though imperfectly done, and the Section

129 merely provides for the joinder instead

of the special demurrer at common law for

the Itoh-joinder.

WORK OF THE SUPREME COURT.

The supreme court has disposed of all the

cases on the October calendar.

"...here were 358 cases, of which 255 were

disposed of by written opinions, 7 affirmed

On motion, 2 reversed on motion, 23 dis

missed, 5 stricken from the calendar, 52

continued to next term and 14 were in

clusical in other decisions handed down. Of

the 255 opinions, 65 were reversals, 2 on dis

missal. 3 on order to show cause, 4 modifi

cations, 3 writs of ouster, 1 per curiam de

cision and 167 affirmations.

This is a vast amount of work for five
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judges to accomplish in four months and a

half when one takes in consideration the

fact that they have also heard and disposed

of a large number of motions which are not

reported. The Supreme Court goes on the

principle that promptness of decision sub

serves the ends of justice better than

scholarly effusions promulgated only after

interminable delay. Some lawyers are in

clined to disagree with this view but they

would not if they once practiced in states

where a lifetime of necessity intervenes be

tween the beginning of a suit and its final

determination in the form of an elaborate

essay by the court of last resort.

DAVID T. CALHOUN is a souther

ner by birth and a democrat. He was

born in Tennessee

in 1853, came to

Minnesota when he

was a child; return

|ed to his old home

where he was ad

|mitted to practice

in 1874; settled at

St. Cloud in 1877

and has been engag

ed there in the suc

cessful practice of

his profession ever

since. He served as
DAVIDT. CALHOUN.

county attorney of Stearns county for

one term,as mayor of St. Cloud for three

terms, and in 1890 ran for the attorney

generalship of the state, but he was

not elected, because as above stated, he

is a democrat.

I.IEUTENANT ATE ALL THE PIE.

In the early part of the war, when Gen.

Grant was in command of an expedition in

Southwestern Arkansas, a forced march

brought them into a country where sup

plies were very scarce One day Lieut.

Wickfield of an Indiana cavalry regiment,

who commanded the advance guard, found

a farmhouse where he secured an excellent

meal by representing himself to be Brig.

Gen. Grant. He was on his way again be

fore Grant reached the farm house, and

when the latter came up and asked for

something to eat he was informed that

“Gen. Grant had just eaten everything in

the house except a pumpkin pie.” The

General guessed what had happened and

paid the woman 50 cents for the pie, say

ing lie would send back for it later. Then

Grant rode on some fifteen miles to where

the army was to go into camp for the night.

There the various regiments were notified

of a full parade at 6:30. This was so unu

sual that it created a decided sensation.

The parade was formed ten columns deep,

and 11early a quarter of a mile in length,

and, after the usual ceremonies, the Assist

ant Adjutant-General read the following or

der

“Headquarters, Army in the Field-Spe

cial Order: Lieut. Wickfield of the Indiana

Cavalry, having on this day eaten every

thing in Mrs. Selvidge's house, at the cross

ing of the Ironton and Pocahontas and

Black River and Cape Girardeau roads, ex

cept one pumpkin pie, Lieut. Wickfield is

hereby ordered to return with an escort of

100 cavalry and eat that pie also.

U. S. GRANT,

“Brigadier-General, Commanding.”

At 7 o'clock the Lieutenant filed out of

camp with his 100 men, amid the cheers of

the entire army. The escort returned to

camp about midnight, reporting that Wick

field liad eaten the whole pie.

In North Carolina last year the Republic

ans elected some of their judges for the

first time in over twenty years, and one of

that party was so delighted that when

Judge Robinson, one of the new judges,

came to hold court, he put on a new suit, in

cluding a new pair of shoes, and went to

the court house to see a Republican judge

on the bench.” He began at the door and

his shoes went creak, creakety, creak all

the way down till he got near the judge to

get a good view and feast his eyes on the

novel sight. The Judge stopped and eyed

him, the proceedings stopped, all eyes were

fixed on the newcomer with the creaking

shoes, whose nervousness and the sudden

stillness made the creaking seem louder

than ever. When the owner of the shoes

had about reached a vacant seat, the judge

stormed at him: “Sit down there, “shoes

and all.” There is now one man in that

county who no longer hankers to “See a Re

publican judge on the bench.”—Green Bag.

OBITUARY.

Mrs. Gilger, wife of John W. Gilger,

died Feb. 11th, at the hospital in Minneapo

lis of cancer.

The wife of Hon. Thos. Wilson, who died

at the Aberdeen on Feb. 11th, was buried

at her old home in Winona on Feb. 13th.
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NATHANEL KINGSLEY was

born at Sharon Conn., Sept. 10, 1850.

In 1858, his father

| moved west, set

|tling on a farm in

La Salle Co., Ill.

| In March, 1869,

Mr. King sley

came to Minneso

ta, and worked on

a farm until the

following year,

when he learned

the miller's trade.

He wasadmitted to

NATHANIEL KINGslEY, the bar at Preston,

Fillmore Co. in November. 1876, and

in February, 1877, commenced prac.

tising law at Rushford, Fillmore Co.

In December, 1878, he moved to Chât

field in the same county, and opened

an office there.

At the November election in 1880,

he was elected county attorney of Fill

more Co., and held the office four

years. In April, 1887, he moved to

Austin where he now lives. His edu

cation is that of the common schools.

He studied law at home while he

was working at his trade, and contin

ued to work at his trade, after he was

admitted to the bar, from November

until February following.

ILLEGAL DUNNING.

The recent case of the United States V.

Smith, 69 Fed. Rep., 971, had its origin in

a postal card on which was written: “You

must do something on your note. I wish

yon to pay the interest and one hundred

dollars of the principal. You have been

fighting time all along, and now at the en".

you remit nothing. If I do not hear from

you. . I must be around. I will garnishee

and foreclose. But I do so dislike to do this

if you will only be half white. Rep.” The

United States District Court, D. Minnesota,

holds that it was nonmailable.

Had the writer merely requested pay

ment of part of the debt, and stated that, if

not complied with, he would take legal

steps by garnishee process or foreclosure to

secure it, the Court intimates that there

would be some doubt about the language

used being of such a threatening character

as to render the postal card nonmailable,

and within the purview of the law. But

the latter part of the postal card contained

an expression which manifestly was intend

ed to reflect injuriously upon the character

of the person to whom it was sent, when

taken in connection with the preceding

language used. No other construction, the

court says, can be put upon the following

partigraph: “But I do so dislike to do this

(garnishee and foreclose) if you will only

be half white.” The writer thus indicated

that the person addressed was dishonest,

and his reputation not spotless. Such im

putation upon his character, expressed upon

a postal card deposited in the mail. is a re

flection prohibited by law.—Business Law.

LITERARY.

No one ever thought of introducing so ex

pensive a feature as lithographic color work

in the days when the leading magazines

sold for $4.00 a year and 35 cents a copy.

But times change, and the magazines

change with them. It has remained for The

Cosmopolitan, sold at One dollar a year, to

put in an extensive lithographic plant capa

ble of printing 320,000 pages per day (one

color). The January issue presents as a

frontispiece a water color drawing by Eric

Pape, illustrating the last story by Robert

Louis Stevenson, which has probably never

been excelled even in the pages of the finest

dollar French periodicals. The cover of The

Cosmopolitan is also changed, a drawing of

page lelgth by the famous Paris artist

Rossi, in lithographic colors on white paper

takes the place of the manilla back with

its red stripe. Hereafter the cover is to be

a fresh surprise each month.

H. Sidney Everett contributes to the Feb

ruary Atlantic a paper on Unclaimed Es

tates. He gives minute and most interest

ing information in regard to the large Eu

ropean estates which are supposed to be

awaiting American claimants. Mr. Ever

ett's long diplomatic career has afforded

him every opportunity of securing inside in

formation. There is also an able paper en

titled The Presidency and Mr. Reed. It is

a thoughtful presentation of the require

ments of the presidential office and a dis

cussion of Mr. Reed's fitness for it. It is the

first of a promised series upon the issues

and Some of the personalities of the forth

coming campaign.
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DISTRICT COURT.

Personal Property Tax--Distress--Priorities.

St. Paul Title Insurance & Trust Co., vs. D. E.

Lyon, Adm. of Geo. Tileston, decd., and I. A.

Morrison.

(District Court, Stearns County.)

Before Hon. D. B. Searle.

1. A valid levy under a tax warrant implies not

only the taking of actual possession of the property

distrained, but the retaining of such possession

until a sale is had. The mere giving of a receipt by

an agent of the owner, without any change of pos

session, is not a waiver of a proper distress.

2. The existing rights of a'#' of personal

roperty cannot be divested by the subsequent

evy of a distress for personal property taxes as

sessed only against the mortgagor. A purchaser

at a tax sale of such property can acquire no

# rights than the mortgagor had at the time

or levy.

H. C. Eller for Plaintiff; D. T. CALhoun and G. W.

STEwART for Defendants.

Several years ago the owners of the St.

Cloud street car line, which was then a

horse railroad, were approached by parties

who proposed to convert the same into an

electric line, with the further proposition

that a new company should be organized.

the road converted into an electric line and

extended and that "the original owners

should take bonds in the new company in

payment for their ownership in the old

street car line. They acceded to this re

quest and took their bonds in the new com

pany which was formed and have since held

these bonds. At that time it was proposed

that the St. Cloud Water, Light & Power

Co. should supply the motive power. The

new company was organized on a basis

which not only involved the purchase of

the Old line but expensive extensions and

additions thereto and issued bonds to the

nominal amount of $125,000, secured by

trust deeds to the St. Paul Title Insurance

and Trust Co. of St. Paul. The balance of

the bonds above the amount due the orig

inal owners of the street car line were ad

vanced to the new company and the ma

jority at least of them are held by purchas

ers or by those who have made advances to

the new corporation to enable them to con

struct and enlarge the plant. These bonds

bear interest at the rate of six per cent. pay

able semi-annually. The interest was paid

until January,.1894, when a portion thereof

became delinquent and no interest has since

been paid. Under the terms of the trust

dee.l the trustee was required upon the re

quest of a majority of the bondholders, in

case of default to institute foreclosure pro

ceedings for the benefit of all the holders

of the bonds which it has done and during

the month of August last year E. E. Clark

WaS appointed receiver in that foreclosure

proceeding, but he never succeeded in ob

taining control of the line.

The action to foreclose that trust deed

canne on for trial before Judge Searle and

while there was no defense in behalf of the

corporation the executor of the late George

Tileston and one I. A. Morrison filed an

answer in which they allege that the prop

erty of the Street Ry Co., in Stearns Coun

ty had been sold to one C. H. Harkens of

Miluteapolis, in June, 1895, for non-payment

of personal property taxes which had been

assessed against the corporation for the

taxes for the year 1894 and whose rights

had been assigned to the parties mentioned

prior to foreclosure proceedings. It appear

ed upon the trial that the trust deed had

been duly recorded and the question was

whether these purchasers at the tax sale

had a title which was paramount to the

lien of the trust deed.

The testimony showed that some of the

bolds, at least, had been accepted and re

ceived in good faith and for a valuable con

sideration and that the trustee had attended

to the proper recording of the deed in the

respective city and village officers and had

certific d to the bonds and delivered them to

the company, and further that from time to

time the trustee had been supplied with

funds to meet the accruing coupons, and
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had paid the same which were produced by

bondholders residing in different parts of

tha country.

The title under which Tileston and Mrs.

Morrison claimed was a certificate of the

sheriff of Stearns County issued to Horkens

upon the Sale mentioned dated June 22nd,

1895, and it was claimed by the defendants

on the trial that the title to the entire line

of railway located in Stearns County passed

to defendants by Said sale. The amount of

the tax for Which the sale was made was

$328. This tax remaining unpaid, in pur

Suance of a distress warrant, the sheriff

made a levy upon the property of the

Street Ry. Co. May 3, 1895, by going to the

street car barn and stating to Some work

men there employed that he was in charge

of the car line. It further appeared that

after making that statement he returned to

his office and thereafter applied to Mr. Ben

son, who was at that time the manager of

the Street Car Co., for a list of the property

belonging to the company, the items where

of he was unfamiliar with, and that Benson

furnished him a list as requested and exe

cuted to him in the afternoon of that day

a receipt for these articles, agreeing to pro

duce the same at the time of the sale so be

had under said tax proceedings. At the

time of the sale, June 22, 1895, the sheriff

struck off all of the property in its entire

ty, consisting of the cars, street car track,

wires and poles, to Harkens as above stated.

The validity and effect of this sale was at

tacked by the plaintiffs on the following

grounds: First, that no sufficient distraint

of the property under the distress warrant

issued to him was ever made by the sheriff.

the plaintiffs claiming that a distraint in

volved the taking and retention of the nor

mal and physical possession of the property.

Second, that the line of street railway track

including poles and wires were not subjects

of distraint within the meaning of the stat

ute. Third, that even if a lawful and suf

ficient distraint of the property could be

said to have been made that no rights could

be acquired in that property except subject

to the prior lien created by the trust deed

above mentioned.

SEARLE, J.:—This action is brought by

the plaintiff to foreclose a certain deed of

trust and chattel mortgage, executed by the

defendant “The St. Cloud City Street Car

Company” described in the complaint in

this action, by reason of the default of Said

defendant company to pay the interest due

on the bonds therein mentioned, which said

mortgage was given to secure. The com

plaint also states that the defendant D. E.

Lyon, as executor of the last will and tes

tament of Geo. Tileston, deceased, and I.

A. Morrison claim title to a portion of the

mortgaged property, which is situated in

the county of Stearns, under and by virtue

of a pretended tax title made in certain per

sonal property tax proceedings more fully

Set fortli in the complaint; and asks that

such claim of the defendants Lyon and Mor

rison be determined and adjudged to be null

and Void as against this plaintiff, and the

bondholders mentioned in the complaint.

There is no controversy as to the right of

the plaintiff to foreclose the mortgage, it

being admitted that the defendant Street

Car company is in default for non-payment

of the interest due on the bond, by reason

of which the provisions of the mortgage

providing for a foreclosure have become op

erative. The important and only question

involved in this action is as to the validity

of the tax title in controversy. Upon this

issue the burden of proof is upon the tax

title claimants to prove a substantial com

pliance with the several provisions of the

statute concerning such pretended sale. A

tax title is purely technical, as distinguish

ed from a meritorious title, and depends up

on a strict, or at least substantial, compli

ance with the statute. In determining the

validity of the tax title in controversy two

questions arise, viz:

First, was there a valid or sufficient levy

or distress made upon the property under

the distress warrant mentioned in the com

plaint?

Second, assuming such distress, and the

sale thereunder to have been valid as

against the Street Car Company, is the title

thereby acquired good as against the plain

tiff. and the holders of the bonds secured by

the trusi deed?

In my opinion the evidence in the case

fails to show any valid or sufficient levy or

distress of the property in question. The

action of the sheriff in merely going to the

street car barns and stating to one or two

persons there employed that he was in

charge, and then returning to his office.

over a mile distant, and making no list of

the property, nor placing any person in

charge thereof at the time, and making no

other effort to take actual possession of the

property claimed to have been distrained

was not sufficient to constitute a distraint.

Levying a distress under a tax warrant, as

well as at common law, implies not only the
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taking of actual possession of the property

distrained, but the retaining possession of

said property until a sale thereof is had. The

action of Mr. Benson in Signing a paper in

the form of a receipt for the property, the

possession of which had not been interfer

ed with, was not a waiver of proper dis

tress on the part of the Car Company, or

the trustee plaintiff. Benson's authority as

superintendent or manager of the railway

line could not be construed as authorizing

any such act which would even bind the

Street Car Company, much less this plain

tiff or the bondholders.

Waiving, however, all questions as to the

legality or sufficiency of the attempted dis

tress, the tax that was attempted to be en

forced. was one that had been assessed

against the car company alone. Being for

personal property taxes it was not a lien

upon any specific property, but only upon

the property belonging to the car company

and then only to the extent of the rights of

such company therein at the time the lien

attached or subsequent thereto, and by the

statute authorizing the distress, it was only

the property of the street car company that

was liable to be taken under the warrant.

The rights of the plaintiff and the holders

of the bond secured by the trust deed, were

paramount to any rights of the car company

in the property, or any lien for any personal

property taxes the books for the collection

of which were delivered to the collector

subsequent to the execution and filing of

the trust deed; and a purchaser of a tax

sale of such property, no matter how regu

lar the proceeding, could acquire no greater

rights therein than the car company itself

actually possessed at the time the distress

was levied. See:

Garr VS. Hurd, 96 Ill. 315.

Binkert vs. Wabash R.R.Co., 98 Ill. 201.

Cooper vs. Corbin, 105 Ill. 224.

Gormley's Appeal, 27 Pa. St. 49.

Miller vs. Anderson, 47 N. W. R. 957.

For the reasons above given the court is

of the opinion that the plaintiff is entitled

to the relief demanded in the complaint and

the pretended tax title in question is null

and Void and of no effect.

REFUSED TO BE WORKED.

I)inguss—“By the way, Shadbolt, talking

of those X rays—”

Shadbolt (sheering off)—“No use, Dinguss.

You'll make no X raise from me this time.”

Insolvency Law of 1895--Constitutionality--

Contract Obligations.

In Re, the Assignment of J. C. Harper & Co.,

Insolvents.

(File No. 63691. Hennepin County, Jan. 10, 1896.)

The above entitled matter came on for#
before the said court at a special term thereof hel

on Saturday, the 30th day of November, 1895, on the

order to show cause heretofore issued herein why

said insolvents should not be discharged from their

debts, in accordance with their application and

under chapter 67 of the Laws of 1895.

BENJAMIN DAVENPORT. Esq., appeared on behalf of

the insolvents, and MESSRs. KEITH, Evans,

Thompson & FAIRCHILD" and GeoRGE. F. ED.

WARDS on behalf of the creditors.

After hearing the argument of counsel and duly

considering the same, being fully advised in the

premises, it is ordered that the said order to show

cause be, and the same is hereby discharged and
the #plication of said insolvent is hereby dis

missed.

MEMORANDUM.

BELLEN AND RUSSELL, J. J.: The

law under which the insolvents make this

application, is Chapter 67 of the General

Laws of Minnesota, for the year 1895. This

chapter seeks to amend Chapter 148 of the

General Laws of 1881, entitled: “An act to

prevent debtors from giving preference to

Creditors, and to secure the equal distribu

tion of the property of debtors among their

Creditors and for the release of debts

against debtors,” and the acts amendatory

thereof'. The amendments are in the form

of additional sections and relate to the dis

charge of the debtor and provide a method

by which that discharge may be secured.

The creditors object to the granting of the

application on the ground that the law is

unconstitutional as to them. This objection

is well taken. The law is in derogation of

the Constitution of the State of Minnesota,

and of the Constitution of the United States,

in that it impairs the obligation of a con

tract. It is admitted by ail the parties and

is shown by the files in the insolvency pro

ceeding that the debts owing to the credit

ors, from which a discharge is asked, were

all contracted prior to its passage of the

law in question. It also admitted that

the assignment was made and the claims

were all filed prior to the passage of the law.

What effect the law may have on debts con

tracted subsequent to its passage, we are

not called upon now to decide. The ques

tion squarely presented here is the effect

on debts previously contracted.

The insolvency law of 1881 provided for a

release by the creditors of their debts be

fore participating in the dividends declared

in the insolvency proceedings. The new

law absolutely releases the debtor from all

debts which have been proven against his

estate. That is, it provides that where an
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application is made by an insolvent debtor,

and he shows that he has complied with

the terms of the statute, and not concealed

or held back any of his estate or sought to

prefer any creditor, he may be discharged

from the debts of all creditors who have ap

peared in the proceeding by filing their

claims, or by doing other acts which the

law provides, or, on appearance, irrespect

ive of when the debts were contracted, the

assignment made, or the claim filed. In

effect, it strikes out the clause in the old

law requiring a voluntary release by the

creditor before the debtor is discharged.

This is a most radical and material

change, and certainly affects the obligation

of the debtor to the creditor. It does not,

as counsel for the insolvents suggest, apply

merely to the remedy. It not only affects

the procedure, but it destroys substantial

contractual rights. When the debt was con

tracted, the statute of 1881 was in force,

and became a part of the contract. Under

that the debtor agreed with the creditor

that if he became insolvent and made an as

signment, he would do so for the benefit

of all his creditors who might voluntarily

file releases.

tract is changed and the debt of the creditor

is discharged where he has merely com

Ilied with his right, under the old law, of

filing a claim. When he filed the claim the

law said that he did not, by that act, re

lease the debtor from any part of his debt;

but that he might afterwards determine

Whether he would make this release, when

he ascertained what the condition of the

estate was. The new law thus compels the

creditor to do that which he might not

have done and which he did not agree to

do when his debt was contracted, or his

claim filed. The statute reads into the

contract something that was not there be

fore.

There is a long line of decisions by the

Federal Supreme Court relating to this

question. They are well stated in the “Am

erican and English Encyclopedia of Law,”

Vol. 3, pp. 751 & 752.

Our decision is sufficiently supported by

a reference to two cases in which the con

stitutionality of the Minnesota Insolvency

Law of 1881 was involved; the first, Wen

dell vs. Lebon, 30 M. 234; and the other the

decision of the Supreme Court of the United

States rendered in Denny vs. Bennett, 128

U. S. 489. By both of these decisions the

law is sustained for the reason that it does

not affect debts previously contracted in

that it leaves to the creditor himself the

Under the new law the con-

determination of the question whether he

will release the debtor and take the divid

end which may be declared in the estate.

It may fairly be deduced from the decisions

that the law would not have been sustained

if it had undertaken to absolutely release

debts previously contracted without this

act of the creditor himself.

Our own Supreme Court, in Wendell vs.

Lebon, refer to the decisions of the Supreme

Court of the U. S. beginning with Ogden vs.

Saunders, 12 Wheat. 213, and sum up the

Settled law as follows:

“First: The several states have power to

legislate on the subject of bankrupt and in

solvency laws, subject, however, to the au

thority conferred upon the congress by the

constitution of the U. S. to adopt a uniform

system of bankruptcy, which, when exer

cised, is paramount; provided, however,

that such state laws do not impair the ob

ligation of contracts, within the meaning of

section 10, article 1, of the Federal consti

tution.

“Second: A state bankrupt law which

discharges both the person of the debtor and

his future acquisitions of property, and

thereby terminates the legal obligations of

the debt, is not a law impairing the obliga

tion of contracts so far as respects debts

contracted subsequent to the passage of the

law, but cannot be constitutionally applied

to contracts entered into before it was pass

ed.”

In Dunny vs. Bennett, Judge Miller, who

delivered the opinion of the court, goes

over the ground quite fully regarding the

reasons urged against the validity of the

law of 1881 and sustains the law, using the

following language:

“The question of the invalidity of this

Minnesota statute, as it relates to the rights

of creditors, is an interesting one. The ar

gument in favor of that proposition is two

fold. First, that it impairs the obligations

of contracts, and second, that such a stat

ute can have no extra territorial operation,

and cannot therefore be binding on cred

itors living in a different state from that of

the debtor and of the situs of his property.

With regard to the first of these, it may

be conceded that so far as an attempt might

be made to apply this statute to contracts

in existence before it was enacted, it would

be liable to the objection raised, and there

fore in such a case of no effect. But the doc

trine has been long settled that Statutes

limiting the right of the creditor to enforce

his claims against the property of the debt

or, which are in existence at the time the

contracts are made, are not void, but are

within the legislative power of the states

where the property and the debtor are to

be found. The courts of the country abound

in decisions of this class, exempting prop

erty from execution and attachment, no

limit having been fixed to the amount—pro

viding for a valuation at which alone, or

generally two-thirds of which the property
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can be brought to a forced sale to discharge

the debt—granting stays of execution after

judgment, and in numerous ways holding

that, as to contracts made after the passage

of such laws, the legislative enactments

regulating the rights of the creditors in the

enforcement of their claims are valid. These

statutes exempting the homestead of the

debtor, perhaps with many acres of land ad

joining it, the books and library of a pro

fessional man, the horse and buggy and

surgical instruments of a physician, or the

household furniture, horses, cows and other

articles belonging to the debtor, have all

been held to be valid, without reference to

the residence of the creditor, as applied to

contracts made after their passage.

“The principle is well stated in the case of

Edwards vs. Kearzey, 96 U. S. 595 to 603,

in the following language: “The inhibition

of the constitution is wholly prospective.

the states may legislate as to contracts

thereafter made, as they see fit. It is only

those in existence when the hostile aw is

passed that are protected from its effects.”

The reasoning in these decisions is sui

ficient authority for holding the 13 W pow

under consideration as to debts previously

contracted, and for dismissing the applicil

tion of the insolvent.

C. A. N.Y.E was born on a farm in

St. Croix Co., Wis., in 1861, and

worked at home in the summer and at

tended common schools in the win

ter until he was

seventeen years of

age. Then he at

tended the State

| Normal school at

| River Falls, Wis.,

and also taught

several terms. He

studied law with

his brother Frank

M. Nye now coun

ty at to r n e y of

Hennepin county,

who was then lo.

cated in Wiscon

sin. He was graduated from law depart

ment of Wisconsin university, class of

1886 and commenced practicing at

Moorhead, January, 1887. He held

the office of city attorney of Moor

head four years and is now serving his

second term as county attorney of

Clay County.

C. A. N.Y.E.

School District--Liability for Negligence--

City of St. Paul.

Margaret Johnson v. The City of St. Paul.

(District Court, Ramsey County.)

a:£ of St. Paul, as an independent school

istrict, is not liable for the negligence of its

School inspectors in allowing a school house to

become, and remain so much out of repair, that it

causes sickness in the family of a janitor who is

required to live therein.

This action was brought against the City

of St. Paul to recover $10,000 damages for

the negligence of the school inspectors in

failing to keep One of its school houses in

proper repair.

The complaint alleged that the city as the

successor of the old School board owned the

property, and was required to keep it in

good repair. That plaintiff was the wife of

the janitor of the school house and that un

der his contract he was required to live

with his wife and family in rooms fitted up

in the basement for that purpose and that

$5 per month was deducted from his salary

as a rental for Such rooms. That a water

pipe in the basement of the building froze

and burst, and that the school inspectors,

although notified of the fact, neglected to

repair the same. That the water flooded

the basement and rendered it so damp,

foul and unhealthy that plaintiff contracted

a severe fever, was for a long time confined

to her bed, and became permanently dis

eased and disabled.

The answer admitted the ownership of

the property, and that plaintiff's husband

was employed as the janitor of the school

house in question.

It further alleged that the School house

had always been kept in good repair, and

denied all of the allegations of the com

plaint not thus admitted or qualified.

When the case was called for trial coun

sel for defndant moved for judgment on

the pleadings on the ground that the com

plaint did not state a cause of action.

Robertson Howard for defendant.

It is a well settled rule of law that munic

ipal corporations are not liable for negli

gent omissions, or commissions in the per

formance of duties for which they receive

no pecuniary profit, but which are imposed

upon them as mere governmental agencies.

Under this rule a county is not liable for

the negligence of its commissioners in fail

ing to keep a court house in good repair.

Dosdall Vs. Olmstead Co., 30 Minn. 96.

Nor is the City of St. Paul liable for the

negligent operation of an elevator in its

City Hall.

Snyder vs. St. Paul, 51 Minn. 472.

.
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Nor for the , negligence of its board of

fealth in the discharge of its duties.

Bryant vs. St. Paul, 33 Minn. 289.

Nor for the negligent acts of its fire de

partment.

Grube vs. St. Paul, 34 Minn. 402.

Nor is a village liable for negligently

maintaining its lock-up or prison in such a

condition that a prisoner confined therein

-Contracts a disease.

Gullickson vs. McDonald, (Minn.) 64 N.

W. Rep. 812.

This principle applies with even greater

force to a school district than to other mu

Iticipal corporations.

“School districts are made a part of the

educational system of the state. They are

corporations with limited powers, organized

for public purposes, and the duties of the

trustees, or boards of education, entrusted

with the management and care of the prop

•erty of such districts are public and admin

istrative only, and they are not liable to

individuals for mere neglect or non-feas

ance in failing to make repairs.”

Bank vs. Brainard, 49 Minn. 106.

Freel vs. School City of Crawfordsville,

(Ind.) 41 N. E. Rep. 312.

The act of 1891 (Spl. Laws 1891, ch. 36)

which made the City of St. Paul an indepen

dent School district, So far as School houses

are concerned, simply put the city on the

same footing as any other school district

in the state, and it is not liable in action of

this kind.

Walter Holcomb for plaintiff.

The act of 1891 making St. Paul an inde

pendent School district Vested the title and

entire control of school houses in the city,

and authorized it to Sue and be sued, and

takes this case out of the general rule that

a school district cannot be held liable for

negligence. In caring for School property,

and making repairs they are not performing

a purely governmental function.

Besides in this case the relation of land

lord and tenant existed, and the failure to

keep the building in a healthy condition was

a breach of contract for which the city is

liable.

EGAN, J.:— After having heard the ar

guments of counsel, On January 23rd, 1896,

and being fully advised in the premises, it

is this 15th day of February, 1896, ordered,

that the defendant's motion for judgment

on the pleadings be, and is hereby granted,

within five days after date of Service of

copy of this order.

NOTE. Charles Johnson, the husband of

the above named plaintiff, also sued to re

cover $5,000 for expenses and loss of his

wife's services, and in that case the same

motion was made and the same order en

tered.

Exemption--Dentist's Watch.

Thomas Gardner, Plaintiff, v. D. H. Day, De

fendant.

(District Court, St. Louis County.)

Sec. 5459. Statute 1894, Sub. Div. 8, providing that
“The'', and implements of any professional

man” shall be exempt, construed and# to ex

empt a watch of a dental surgeon.

FRYBERGER & Johanson for Plaintiff; TEARE &

MIDDLECOFF for Defendant.

The plaintiff recovered judgment against

the defendant, who is a practicing dental

Surgeon, and thereafter issued an execution

Which was returned unsatisfied. Thereafter

an order in supplementary proceedings was

issued, and the defendant disclosed, among

other things, that he was the possessor of a

gold watch, chain and charm, and that his

business was that of a dental surgeon, and

was at the time practicing his profession in

Duluth. He was not represented in the sup

plementary proceedings by an attorney and

upon his disclosure an order was issued

directing the defendant to turn over among

Other things his gold watch, chain and

charm, to the sheriff, who was also appoint

ed by the order receiver to take and sell

all the property, including the watch, to

satisfy the judgment, etc. The defendant

upon demand by the sheriff delivered to the

sheriff his gold watch, chain and charm.

Application is made by his counsel then em

ployed, upon affidavits, to vacate the court's

former order requiring the delivery of the

property, and to compel the sheriff to re

deliver to the defendant his property. The

affidavits stated that the defendant was a

practicing dentist, and that it was neces

sary for a dentist to carry on his business

successfully, that he have a time-piece such

as a watch or clock. By the affidavits of

six dentists it appeared that no dentist

could Vulcanize a set of false teeth without

a time-piece, and that by defendant's affida

vit the watch was the only time-piece he

possessed. It was claimed that the watch

was an implement of his profession, and

that he had no other similar implement.

Counter affidavits were filed but admitted

that a dentist must have a time-piece such

as a watch or clock, in order to vulcanize

teeth. The court would not consider the

fact that it was a gold watch or a silver

watch, and it was held exempt, and the

former order was vacated and the Slieriff
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required to re-deliver the watch. The chain

and charm were held unexempt, but by con

sent were delivered to the defendant.

MOER, J.:— The property (watch) from

the affidavit of defendant appears to be the

only time-piece he owns. It appears by all

the affidavits that a time-piece is necessary

to successfully vulcanize a set of teeth.

The fact that the watch was carried up

on the person instead of being attached to

the Vulcanizer and left in the Office can

make no difference. If it can be used for

more than one purpose, so good, it is nec

essary and is exempt.

Defendant cited in his brief, 43 N. Y. 539.

44 Minn., 216. 134 Mass. 401. 58 N. H. 271.

59 N. H. 188-200-206-562-573. A complete

text book upon the subject. The cases of

18 Minn. 331, and 59 N. W. Rep. 731, were

distinguished.

The court filed no minutes in the case.

The remarks above were his oral remarks.

Stockholders Liability Action.--Practice.--

Pleadings Filed Under Section 23 of

Chapter 76.

Sturtevant-Larrabee Co., Plaintiff, vs. Mast, Bu

ford & Burwell Co., et al... Defendants, and

Whitman Barnes Manufacturing Co., et al.,

Claimants.

(File No. 60924. District Court, Ramsey County.)

In an action brought under Chapter 76 against a

corporation and its stockholders wherein an order

has been obtained in accordance with $23 thereof al

lowing creditors to become parties to the action

and exhibit their claims and file their pleadings. a

£ filed under such order cannot contain al

egations seeking to charge any defendant stock

holder with any further, and different liability

than that set out in the£ complaint, but,

if it is proper to raise such new issues in the action,

it must be done through an amendment of the

original complaint, or by the filing and serving of a

supplemental complaint. upon notice and leave.

EDwARD B. GRAVES. attorney for plaintiff; YOUNG

& LIGHTNER, attorneys for defendants; FLAN

DRAU, SQUIRES & CUTCHEON, WARNER, RICHARD

soN & LAwRENCE, and HUBBARD & TAYLOR, and

EDwARD B. GRAvEs, attorneys for intervenors.

The Mast, Buford & Burwell Co., having

made an assignment in insolvency and their

assets being only sufficient to pay a divid

end of 25 per cent to the creditors, the plain

tiff, whose claim had been allowed by the

Receivers in insolvency, instituted an action

against the corporation and its stockholders

under Chap. 76. The complaint simply

sought to charge the defendant stockhold

ers upon their constitutional liability, and

contained no allegations charging any of

them as directors. The defendants filed a

notice of general appearance in the action,

and answered. On April 30th, 1895, an order

was obtained in the suit under sec. 23 of the

above chapter, allowing any creditor seven

months in which to become a party to the

action and to exhibit his claim and file his

pleading. Under this order various cred

itors represented respectively by Warner,

Richardson & Lawrence, Flandrau, Squires

& Cutcheon, Hubbard & Taylor and Edward

B. Graves, filed pleadings which not only

contained a statement of their respective

claims against the corporation, but also con

tained allegations by virtue of which these

claimants sought to charge certain of the

defendant stockholders who they alleged

were also directors for the entire corporate

indebtedness on account of unfaithfulness

in the performance of their official duties as

Such directors. The defendants moved to

strike out from the pleading of one of these

claimants all allegations of this claracter.

This motion was based upon the grounds:

1st. That such allegations were no proper

part of a pleading authorized to be filed un

der the order of April 30th, 1895, and no

leave of court had been obtained for the

filing of any pleading setting out or alleging

any additional cause of action. 2nd. That

said portions of said pleading attempted to

set out another and additional cause of ac

tion which could not be joined with the

cause of action set out in the plaintiff’s com

plaint.

The motion was heard by Judge Willis

and was argued at length by counsel for all

parties, it being agreed and the court con

senting that the motion should be heard and

determined only upon the first ground. On

Fobruary 8th the court made its order grant

ing the motion. Similar motions were then

made as to all similar pleadings containing

like allegations and similar orders entered.

For the purpose of showing the exact ques

tion involved we quote a part of one of

these orders. This order recites that the

motion is to Strike out,

“Those portions of the pleading of said In

tervening Claimant wherein are contained:

other allegations save and except such alle

gations as set out the claim of said Inter

vening Claimant against said Defendant

Corporation, and wherein ti.ere is asked for

other relief Save and except such as is asked

for in the plaintiff's complaint, upon the

ground that said portions thus asked to be

stricken out were no proper part of a plead

ing authorized to be filed under said order

of April 30th, 1895, or of the claim authoriz

ed to be exhibited under said order.”

The order then proceeds as follows:

“It is hereby ordered that said motion be

and the same is hereby granted upon the

above ground, and that there be stricken

from said pleading paragraphs thirteenth

to paragraph twenty-sixth inclusive, and

from the prayer of relief the 7th paragraph.
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thereof, and “Exhibit A’ attached to said

pleading.

“It is understood that said order is made

solely upon the ground above named and

without prejudice to said Intervening

Claimant or to the plaintiff herein to move

this court upon due notice to all parties in

terested to file any further or additional or

supplemental pleading or complaint in this

action containing the same allegations or

matter, or asking for the same relief hereby

stricken out of said pleading already filed or

to so amend the plaintiff's complaint by in

serting therein such allegations and Such

prayer for relief, or to have a complaint or

pleading containing such allegations and

asking for such relief substituted for said

plaintiff's complaint.”

WALLACE B. DOUGLAS was

born at Leydon, N.Y. in 1852, and

completed a course

in the law depart

ment University of

Michigan, in 1875.

He was admitted

to the Chicago bar

in 1875, and prac

tied there until '83.

He has been in

practice at Moor

head ever since.

| He was a member

of the last legisla

wALLAck B. Douglas, tune, and held the

position of city attorney of Moorhead

for four years, and later was county

attorney of Clay County for six years.

Constitutional Law--Impairment of Con

tract--Seed Grain.

Middlesex Banking Company (a Corporation, v.

J. F. Emery, et al.

(District Court, Becker County.)

Chap. 5 General Laws 1889, giving the state a first

lien on taxable property of purchaser from it of

seed in is unconstitutional in as far as it seeks

to effect the priority, of a mortgage on the prop

erty at the time of the purchase.

J. H. IRISH for Plaintiff; C.

Defendant.

On February 22nd, 1889, Magne K. Bjorgo

and wife executed to plaintiff a mortgage

upon certain real estate situated in Becker

County, which was duly recorded. There.

after, the indebtedness not having been

paid when due, the plaintiff proceeded to

foreclose said mortgage under the power of

sale contained therein, and the premises

were thereafter, on March 30th, 1895, sold

by the sheriff in said proceedings to the

plaintiff and the sheriff duly executed his

M. JohnSTON for

certificate of sale therefor to plaintiff who

is still the owner and holder thereof.

On March 2nd, 1889, the defendant Magne

K. Bjorgo made application to the board of

county commissioners of said county. under

and in pursuance of the provisions of chap.

4, 5 and 6 of the Gen. Laws for the year

1889, for one hundred bushels of wheat, and

under such application received from the

county seventy-five bushels of wheat, and

made and entered into the contract with the

auditor of Said county as therein provided.

That thereafter the county auditor placed

one-half of the purchase price of said wheat

upon the tax list for the year 1889, and one

half for the year 1890, levying the same as

a part of the general taxes for said years.

These taxes were not paid and judgment

was entered against said land, and the

premises sold to the defendant Emery and

a certificate of Sale issued to him therefor.

The plaintiff sets up these facts in his com

plaint and asks that the certificate of sale

under the tax judgment be deciared illegal

and Void and that the auditor :und treas

urer of said county be required to cancel the

Same on their records. The defendants de

Inurred to the complaint upon the ground

that it does not upon its face state facts

Sufficient to constitue a cause of action.

The court Overruled the demurred and in

a note attached to the order says:

“NOTE: This case involves substantial

ly the same question decided in the case of

Teatman vs. Kiney, 51 N. W. R. 721, and

there is no doubt about the principles laid

down in that being applicable to this. The

case would be different if bonds were issued

by the county to provide for the relief of

certain classes generally and inaking the

same a charge upon the tax payers gener

ally; but in this case the obligation under

the law is upon the person who receives the

temporary aid. It creates a debt due to the

county from such person and is in no sense

a tax. There is not the faintest resem

blance between this case and the cases

where the obligation given rests upon ail

alike to aid a population or Some part there

of who are destitute of means of credit, and

who are liable to become a public charge.

Then, too, the obligation given for seed

grain, and which it is claimed constitutes a

first lien on the real estate in convroversy,

was given after the mortgage under which

the plaintiff claims title, was made and re

corded. In View of this fact the statute

which makes the seed grain contract a first

and Valid lien upon the taxable property of

the purchaser of such grain would not be

valid as to the mortgagee of mortgage exe

cuted and recorded before the making of the

seed grain contract, for the reason that such

legislation would be repugnafit to the Fed

eral constitution forbidding the impairment

by any state of the obligations of a con

tract.
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Municipal Corporations---Common Law

Liability---Husband and Wife.

Charles McDevitt v. The City of St. Paul.

(District Court, Ramsey County.)

For injuries caused by defective streets and side

walks in the state of Minnesota, a municipal cor

ration proper, such as a city, is liable at common

aw; and a husband may maintain an action

against it to recover for money expended and for

loss of services on account of injuries sustained by

his wife by reason of such defects.

Action against the City of St. Paul by

plaintiff to recover $1,000 for loss of his

wife's services and society, and expenses in

curred for medicines and medical treatment.

After the jury were impaneled defendant

Inoved for judgment on the pleadings on the

ground that the complaint failed to state a

cause of action. This motion was denied."

Plaintiff then proceeded to offer evidence

to prove his case, whereupon defendant ob

jected to the admission of any evidence un

der the allegations of the complaint. This

objection was overruled, and plaintiff was

allowed to put in his evidence.

When plaintiff rested, defendant moved

the court to instruct the jury to find a ver

dict for defendant.

nied.

This motion was de

The jury brought in a verdict in favor of

plaintiff for $120.

Defendant prepared a bill of exceptions,

and moved thereon for a new trial under

chap. 320 of Gen. Laws of 1895.

Robertson Howard for defendant.

A city in this state is not liable for failure

to keep its streets and sidewalks in repair

except so far as it is made liable by its char

ter.

Nichols vs.

547.

The only liability existing in this case is

that imposed by Mun. Code, 1893, secs. 44,

94, 631.

Wherever this point has been raised it has

been held that a husband could not sue a

municipal corporation for loss of his wife's

services, as in the case of a railroad or other

corporation that is liable at common law

for negligence.

Harwood vs. Lowell. 4 Cush. 310.

Minneapolis, 30 Minn. 545,

Osgood vs. Lynn & Boston R. Co., 130

Mass. 493.

Reed vs. Belfast, 20 Me. 246.

Chidsey vs. Canton, 17 Conn. 475.

450.

Roberts vs. Detroit. (Mich.) 60 N. W. Rep.

In all of these cases it was held that the

right to recover for loss of wife's services

was not “property” within the meaning of

the Statute.

John H. Ives for plaintiff.

A city in this state is liable at common

law for failure to keep its streets in repair,

and this action can be maintained.

Snyder vs. City of St. Paul, 51 Minn. 466.

KERR, J.:- This was an action by the

husband to recover for moneys expended,

loss of Services, etc., on account of injuries

sustained by the wife by reason of a defect

ive sidewalk.

The defendant claims that such an action

will not lie in this state, that the city is ac

countable to the person directly injured and

to that person alone, for damages arising

from such cause.

This contention of defendant is supported

by decisions in Michigan, Massachusetts,

and other states, where it is held that the

liability of a city in such case is purely

statutory, and that unless the right-of ac

tion is expressly given by statute to the hus

band, or the city made expressly liable for

damages of the character here sued for, no

recovery in such a case can be had.

Notwithstanding the language used in

Nichols vs. City, 30 Minn. 545, and the fact

that same has not been expressly overruled

still it seems to me in the later decision of

Snyder vs. The City, 51 Minn. 466, it is

clearly established as the law in this state

that for injuries caused by defective streets

and sidewalks, municipal corporations prop

er such as cities, are liable at common law.

If so, damages such as those involved in 3.

case at bar may certainly be recovered.

Even if there were no liability beyond that

imposed by statute, it is held in 30 Minn.

545, supra, that this covers injuries to prop

erty as well as person, and I cannot see why

n husband who has suffered pecuniary loss

on account of injuries to his wife should not

be entitled to recover as well as the man

who has suffered pecuniary loss on account

of injuries to his horse and wagon.

Ordered, that defendant's motion be de

nied.

Defendant gave notice of an appeal to the

Supreme Court:
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BENJAMIN ID. SMITH was born

in Blue Earth county in 1860, and has

lived there ever since. He studied

BENJAMIN D. SMITH.

law in Mankato, was admitted to prac

tice there in 1883, and was county at

torney of Blue Earth county for two

terms.

Stockholders' Liability Action--Who are

Creditors.

(District Court, Hennepin County.)

A party claiming unliquidated damages for libel

uttered against him is not a creditor who can prove

his claim against the stockholders of insolvent cor

rations under the provisions of Sec. 5911, Genl.

tatutes 1894.

File:TCHER. CAIRNES & Rockwood for Claimant;

Cobb & WHEELwhicht for Receiver.

An interesting question has recently been

decided by Judge Belden, one of the judges

for the Fourth Judicial District. The Min

neapolis Times Company,a corporation, was

placed in the hands of a receiver under and

by virtue of the provisions of sec. 5897, St.

1894, (sec. 9, ch. 76, Gen. St. 1878.) Prior

to the institution of the receivership pro

ceeding this corporation had been publish

ing a daily newspaper in the City of Min

neapolis under an order of the court requir

ing all creditors of the corporation to ex

hibit their claims and become parties to the

action (sec. 5911). Tyndale Palmer come in

to the proceeding by filing a complaint in

which he set forth a claim for damages in

the sum of $50,000 on account of a certain

libelous article published of and concerning

him in the insolvent's said newspaper. The

receiver demurred to this complaint on the

ground that it appeared on its face that the

claimant was not a “creditor” of the corpo

ration. It was conceded that a good cause

of action for libel was pleaded. The ques

tion presented by the demurrer was whether

a person having an unliquidated claim for

damages against a corporation based upon

a pure tort—like one for a libel—is a “cred

itor” entitled to exhibit his claim and share

in the benefits of the final judgment render.

ed in a sequestration proceeding, (sec. 5897

5911, St. 1894.) Judge Belden sustained the

demurrer, holding that on the facts stated in

the complaint, the relation of “debtor” and

“creditor” within the purview of the stat

ute in question, did not exist between the

claimant and the corporation.

Will-Power to Alienate Includes Power to

Mortgage.

Dorothea Schwabe v. Henry F. Schwabe et al.

(District Court, Ramsey County.)

A will left certain real property to the plaintiff

for her use or enjoyment during life and which was

left after her decease to her children with power in

her to alienate or sell with the counsel of the chil

dren or their legal representatives. Held

1. The power to alienate included a power to

mortgage.

2. The consent of the children of her deceased

child was necessary.

C. R. St. John for Plaintiff; E. S. DurmeNT for

Defendants.

A suit was brought to secure the inter

pretation of a will. With the decision the

following memorandum was filed by Otis,

J.:

Upon a careful examination of the provi

sions of the will, in the light of authority,

I am satisfied the construction here given to

it is the proper one.

After the payment of debts all the residue

and remainder of the real estate, was given

to the widow for her use and enjoyment

during her life. Whatever is left after her

decease goes to the children. It is not the

property, but whatever is left of it, that the

children are to have, which shows that it

was not expected that the property should

remain intact, but it was contemplated that

a portion of it. at least, might be required

for the widow's support. It is the property

itself, not the use of it, which during life

she is to have for her use and enjoyment.

The principal may be required for the pur

pose, and were it not for other provisions of

the will, she could sell and dispose of it

without let or hindrance for this purpose.

See, In re Oertel, 34 Minn. 173; Clarke Vs.

Middleworth, 82 Ind. 246.

By further provisions such sale is condi

tioned on the consent of the children or their

legal representatives. The term “legal rep

resentatives” is used twice in the will and

manifestly with the same signification. The

residue shall “fall in equal proportions to

my four children (or their legal representa
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tives),” that is, their heirs at law. One of

the children has died leaving a widow and

minor children. Their consent, then, be

comes necessary in order to effect a disposi

tion of the property, and as to the minors

this is to be obtained by proper proceedings

in the probate court. State vs. Ueland, 30

Minn. 277, will be found instructive on this

point.

Upon the facts disclosed upon the trial, the

propriety, if not the necessity, of selling or

mortgaging the premises or a part thereof

was evident, without which the whole prop

erty is in jeopardy by reason of unpaid tax

eS and aSSessmentS.

The power given by the will was to “alien

ate or sell.” By the use of the disjunctive

or the words “alienate” and “Sell” are to

be given different meanings. The former

evidently covering any form of disposition,

other than by sale, which the parties inter

ested might see fit to make of it. It there

fore includes a disposition by mortgage.

See:

Kent V.S. Morrison, 153 Mass. 138.

Waterman vs. Baldwin, 68 Ia. 259.

Zane vs. Kennedy, 73 Pa. St. 190.

Winnedge vs. Shafer, 35 Ind. 343.

Faulk vs. Dashiel, 62 Tex. 647.

Lobenthal vs. Raleigh, 36 N. J. Eq. 169.

OTIS, J.

Assignment of Verdict—Assignment of

Judgment—Levy by Judgment Creditor

upon Judgment.

John Melrose vs. St. Paul City Railway Co.

(District Court, Ramsey County.)

1. A cause of action for a personal 1njury is as

signable under Cooper vs. Railway Co., 55 Minn.,

# which in effect overrules Hunt vs. Conrad, 47

Minn. 557.

2. An assignment of a judgment not yet entered

£es to pass the judgment when actually en

red.

W. P. WESTFAL1, for John Melrose; Jones & MC

MURRAN for Lizzie Assman, judgment creditor

of Melrose.

This cause came on to be heard on the

order issued herein January 27th. 1896, re

quiring Charles E. Chapel, sheriff of Ram

sey County and Lizzie Assman, plaintiffs in

a certain action in this court, wherein the

above named plaintiff is defendant, to show

cause “why the levy upon an execution is

sued in Said action of ASSman vs. Melrose,

out of this court and made by said sheriff

by means of said execution upon a certain

judgment duly entered and docketed in this

court in the action above entitled on the

22nd day of January, 1896, in favor of the

plaintiff herein and against the defendant

above named should not be Vacated, relens

ed and discharged. After hearing counsel

for the respective parties, Ordered, that said

levy above described be and the same is

hereby set aside and vacated.

WILLIAM LOUIS KELLY.

District Judge

wn EM for A NDU. M.

The plaintiff in this action for personal in

jury on June 14, 1895, had a verdict

against the defendant in his favor for $640.

and on the same day he filed an assignment

thereof in writing to E. J. Darragh. The

Supreme Court in Hunt Vs. Conrad, 47 Minn.

557, held that a cause of action for an injury

to the person is not assignable even after

Verdict. The reason given is, that such a

cause of action does not pass to the personal

representative of the plaintiff and is there

fore not property like a judgment. But in

a later case, Cooper vs. St. Paul City Rail

way Co., 55 Minn. 134, the same court while

not in terms overruling Hunt V.S. Conrad as

to the effect of an assignment after verdict

of Such a cause, has so construed sec. 5171,

Stat. Minn. 1894, (particularly the last sen

tence) that the reason for the rule in Hunt

vs. Conrad no longer exists. Under that

ruling, a cause of action for a personal in

jury, after verdict, is property and descends

just as a judgment would at common law.

Such being the case it is assignable.

While this seems to dispose of the question

before me, there remains another reason

Why the judgment in this action passed to

Darragh.

“There can be no judgment capable of be

ing docketed or enforced in any manner un

til it is entered in the judgment book. Until

this is done, it does not matter that the par

ty is entitled to judgment either by default

of defendant or upon decision or direction

of the court.”

Rockwood vs. Davenport, 37 Minn. 533.

It is admitted the judgment herein was

entered and docketed in the clerk's office on

January 22, 1896, at 11 o'clock in the fore

noon. On the same day, at 10 o'clock and

10 minutes in the forenoon, the sheriff of

Ramsey County attempted to levy upon the

judgment, by virtue of an execution held by

him, wherein Lizzie Assman was named as

judgment creditor and the plaintiff herein.

John Melrose was judgment debtor. This

attempted levy was a nullity for the reason

that at the time it was made no judgment

existed upon which it could take effect.

About the same time, in the same day.

and before the judgment herein was entered

but in anticipation of its entry and intending

to pass it, there was filed herein an assign

ment, in good form, properly executed by
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the defendant, of the judgment to Edward

Darragh. Afterwards when the judgment

was entered and on January 22, 1896, an ex

ecution was issued thereon, reciting that

said judgment had been assigned to Mr.

Darragh, and he was the owner thereof, and

delivered to the sheriff of Ramsey County.

On January 24, the sheriff collected it in

full, and on January 25, he paid to Messrs.

Westfall and Darragh all of the same except

$335 which sum he claims the right to re

tain by virtue of his levy of the execution

of Assman. In this the sheriff was Wrong.

Edward Darragh on the face of this record

was the owner of all the judgment in plain

tiff's favor and the sheriff cannot lawfullq

apply Mr. Darragh's property to pay the

debts of Melrose.

The difference between the attempted levy

and the assignment of this judgment is, the

first took effect, if at all, at the moment it

was made and the second, after filing, at

the moment the verdict ripened into a

judgment. The levy failed because when it

was made there was nothing in existence to

which it could attach, the assignm ‘nt being

continuing and intended by the parties so

to do, passed the judgment when entered.

KELLY, J.

Municipal Corporation-Contracts-Right to

Interest on Deferred Payments.

The J. D. moran Tianufacturing and Construction

Company, Plaintiff, v. The City of St. Paul,

Defendant.

(District Court, Ramsey County.)

A contractor working for a city whose compensa

tion is payable out of the proceeds of local assess
ments is entitled to interest on the contract price

from the date of the''' of his work. even

though the assessments have not been collected

WARREN. H. MEAD for Plaintiff; E. J. DARRAGH for

Defendant.

WILLIS, J.:— In my opinion a proper con

struction of this contract, so far as the terms

of payment are concerned, is that the cor

poration which is the defendant in this ac

tion, has the right within its liscretion to

issue, from time to time, estimates or com

putations of the proportional value of the

work done upon given dates, with reference

to the entire contract price; that such esti

mates may result in the issuance of a war

rant upon the city treasury and a payment

of money. In case such warrant is paid,

then the transaction in reference to such

estimate constitute a payment, pro tanto, on

the contract price; that if the estimates re

main unpaid at the date when the contract

work is finished the estimates are lugatory;

they become entirely superseded by the ob

litigation of debtor and creditor existing be

tween the contractor and the city. And,

while they may be used by the contractor

(and sometimes undoubtedly are, and were

in this case) as a basis for the issuance of

warrants on the city treasury, they are mere

incidents to an accounting between the par

ties.

The fundamental principles of justice re

quire, and the proper intendiments of the

contract are that the full contract price

shall be paid when the work is completed.

The contract provides, in referring to the

contract price and the various payments to

be made, “all of which shall be payable out

Of the fund collected upon the assessment

of said improvement.” The city charter al

so provides that the fund out of which any

money shall be paid shall be designated in

the contract. It therefore results that the

city is under the obligation to provide the

fund by the date when the contract work

is completed, or show good cause to the

contrary. In case it appears that the con

tractor has not received his payment when

the work has been completed, the '5urden

rests upon the city to show that it was ac

tually impossible to provide the 'und by the

date of the completion of the work. In my

judgment, that burden has not been suffici

ently sustained by the city in this cause.

The city has not shown, in my opinion, any

sufficient reason why the fund was not

ready, and why full payment was not made

to the contractor on the 11th day of August,

in the year 1893.

The city should deal in a businesslike way

with its contractors. They are employers

of large numbers of laboring people who

should receive their wages promptly. They

also transact large amounts of business

with the local banks which ought to have

some assurance with respect to the time at

which the contractors will be able to meet

the advances of money necessary for these

various enterprises; and the contractors

ought not to be required to place upon the

streets or buildings of the city the results of

his labor, intelligence and skill, and then be

subjected to large damages in the payment

of interest upon the moneys which should

have been his at the moment when he bad

fulfilled his entire contract obligation to

the city.

The city and all its departments are one

entity, or complete whole. The corporation

cannot excuse itself for a moral legal de

linquency, on the ground that auy of its

machinery failed to work. It is the duty of
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the corporation to have all its corporate ma

chinery in working order, so as to comply

with the rules of right and justice.

For these reasons and many other good

reasons which appear from the evidence and

pleadings, and notwithstanding the ex

tremely able and clever manner in W!hich

the defense has been presented, the plain

tiff will have judgment for $100 of the prin

cipal, with interest at 7 per centum per an

num from the time when it was properly

payable, and 7 per cent interest on the bal

ance of the contract price over and aloove

this $100, from the 11th day of August, in

the year 1893, down to date of trial.

Personals.

Edwin A. Jaggard was called East on
Jan. 30, by the sudden death of his brother,

in Philadelphia, Pa.

A. Ueland removed from the Guaranty
Loan Building to the ninth floor N. Y. Life

Building, Minneapolis.

Jayne & Morrison have moved their office

from Temple Court to the new Phoenix

block, Minneapolis.

W. A. Funk, formerly of Lakefield, has re

moved to Mankato, where he has opened an

office for the practice of his profession.

Mr. S. E. Hall removes to Chicago this

month. His address hereafter will be 506

and 507 Tacoma Building. Mr. Hall enters

the firm of Smith, Shedd & Underwood.

Woods & Kingman, attorneys, 909 N.Y.:

Life Building, Minneapolis, have associated

with them Mr. Thomas F. Wallace, under

the firm name of Woods, Kingman & Wal

lace.

Douglas A. Fiske and J. A. Young, under

the firm name of Fiske & Young have re

moved to the New York Life Building, Min

neapolis.

Mr. D. E. Tawney, of Winona, and Miss

Jeanette Jones, of Aurora, were married at

Lake Geneva, Wis., on Aug. 4th last. Mr.

Tawney is a brother and law partner of

Congressman Tawney, of Winona.

Mr. John Crosby, a graduate of Harvard

law school, class of '93, and who has been

for the past three years with Koon, Ben

nett & Whelan, has opened an office for the

practice of his profession in rooms 910 and

91t N. Y. Building, Minneapolis.

Louis P. and Fred B. Chute, two bright

young attorneys of Minneapolis, have hung

out their shingle in the N. Y. Life Building,

room 915. Mr. Louis P. was for several

years with Judge Pierce and F. B. grad

uated from Minnesota law school, class '95.

Mr. M. R. Everett, of Waterville, Minn.,

is now comfortably settled in his new and

handsome building, and is ready for the

transaction of business. The lower part

has been fitted up in a fine manner, and

presents a cosy and homelike appearance.

It is divided into two large rooms for the

law office proper. On the east side is the

bank with its commodious fire proof vault,

containing a very fine safe and several pri

vate safe deposit boxes. A walk has been

laid down from the rear of the building to

Banker Everett's handsome residence,

standing but a short distance away, near

the bank of the lake. Mr. Everett can Con

gratulate himself in possessing such a fine

commodious place for his banking and law

lausiness. He has been engaged in these

two lines of business, in Waterville, for

many years past, and is well known and

appreciated for his energy, reliability, integ

rity and success as a business man.

RECENT FOREIGN DECISIONS.

A statute authorizing attorney's fees to

be taxed as costs in actions for wages is

held in Hocking Valley Coal Co. v. Rosser

(Ohio), 29 L. R. A. 386, to be unconstitu

tional on the ground that it denies to enn

ployers the equal protection of the laws in

making an honest but unsuccessful defense.

An injunction to prevent a city from shut

ting off a water supply from a consumer is

sustained in Wood v. Auburn (Me.), 29 L.

R. A. 376, where the attempt was to coerce

payment of an old claim, subsequent to

whicl: water had been furnished and paid

for.

A bona fide indorsee for value before ma

turity of a negotiable note which was se

cured by mortgage is held in Kernohan v.

Manss (Ohio), 29 L. R. A. 317, to have a bet

ter right to the proceeds of the mortgage

than one to whom the mortgage had been

previously assigned, together with forged

notes secured thereby, as the mortgage is

regarded as an incident of the debt, and

not a fit subject of assignment apart from

the notes.

Attachment of a nonresident's shares of

stock in a foreign corporation, in a state

where the corporation is doing business,

although its officers are also in that state, is

held in Ireland v. Globe Milling & R. Co.

(R. I.). 29 L. R. A. 429, to be invalid, as the

situs of the stock is at the domicil of the

corporation only.

“The Progress of the World,” the editor

ial department of the Review of Reviews, is

especially live and vigorous in the Febru

ary number. Its paragraphs are packed

with information about Venezuela, British

Guiana, South Africa, and Canadian poli

tics, to say nothing of its comment on the

American financial situation and other mat

ters of immediate national importance. The

department is illustrated with the usual

number of timely portraits and maps.

SUNSHINE AT GREENWICH.

The average of sunshine observed at

Greenwich for fourteen years is only three

hours a day.
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HON. LUTHER L. BAXTER,

District Judge, Seventh Judicial District.
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A LEGAL DISPENSARY.

Early in 1894 some of the members of the

junior class in the College of Law of the

University of Minnesota had their atten

tion directed by one of their fellows to an

article which had but just appeared in

Harpers' Weekly, descriptive of a novel

method of study pursued by the Miller Law

Club of Philadelphia. It was a particularly

attractive idea and after some discussion

among themselves and no little correspond

ence with its originators, it was brought to

the attention of the Dillon Chapter of the

legal fraternity of Phi Delta Phl, whose

members now have it under consideration.

This organization has modified and devel

oped the mere outline suggestion which was

given it and now has a nicely finished and

philanthropic plan for the establishment of

a legal dispensary.

In order to furnish indigent litigants with

the legal advice and assistance which they

will otherwise be unable to obtain, in very

much the same manner that the same sort of

patients are given their medical attendance

by corresponding medical establishments,

and in order to present to the law Students,

as it were, real and living specimens or sub

jects for his study and possible legal surg

ery, there is to be established a “Dispen

sary Board,” a sort of committee composed

exclusively of students, which will meet as

frequently as may be deemed advisable to

have submitted for its consideration such

cases as may be within its province. This

board will then assign any cases that are de

serving and within the scope of their ef

forts to different bodies of law students to

develop and conduct.

The plan is best understood perhaps in ex

amining the two principal reasons which the

young men themselves give as imperative

for its successful establishment. Speaking

from their point of view then, there is, in
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the first place, a large portion of the body of

citizens who are unable, from purely finan

cial reasons, to obtain that legal advice and

assistance to which they are really entitled,

and which it is absolutely necessary that

they should have to secure to them their

full rights and privileges. Several such

cases came to the attention of the members

of the Dillon while they had this matter

under consideration. It is just this body of

men who are most restless and least intelli

gent in the community, who grow to think

ing that the law has no majesty and is but

the instrument of those who are fortunate

enough to be able to control it, and that

they certainly have no share or part in it un

less it be in the losses it imposes. There are

many others who share in these feelings of

disrespect. In most cases they have been

wrong in their deductions, and their disre

spect could easily be turned to respect were

an opportunity offered, otherwise the re

sult of any such growth annong the masses

is easy to forsee. Perhaps these law stu

dents are wrong in taking such an extreme

view of the conditions, but they feel that

they should have a share in allaying the

fears of these people and assisting them to

a better understanding of it all. They rea

lize that their part may be a small one and

that there are few lines for them to speak,

but they think that this is one of the ways

in which it can be done, and they are cer

tainly to be commended.

But perhaps the important consideration

is the benefit to be derived by the students

themselves. In their ordinary routine class

work and in their study of the leading cases

they familiarize themselves with the great

principles and maxims of jurisprudence,

and try to apply them in a limited way. If

these principles, as thus acquired, could be

immediately seen in their relation to an ex

isting set of facts, not hypothetical but

actual, there can be little doubt that they

will be more enthusiastically and so more

intelligently applied. The Dispensary will

of course be compelled to depend upon its

recent graduates for the prosecution of what

cases they may be able to take into court,

but the undergraduate members investigate

the facts and draw up the necessary papers

and pleadings. They receive almost all the

benefits of actual practice up to bringing the

case before a judge and jury, and become ac

quainted with the most attractive side of the

study of the law.

The Dispensary idea has been but lately

taken up by the members of the bar of the

City of Chicago, who are operating it suc

cessfully as a philanthropic and charitable

institution, and the success which in a mod

ified form it has had in Philadelphia, gives

the members of the Dillon reason to think

that it will meet the requirements of the

occasion here. They have no doubt of their

ability to bring themselves in touch with

the class in the Twin Cities which they

hope to reach by a judicious use of the press

and through the Associated Charities of the

two places. Rigid rules have been adopted

and the students are to be very strict in

their requirements both of themselves and

of their would-be patients. No case will be

considered for a moment which can be said

to have attached to it a conditional fee, and

no patient will receive treatment until the

board is fully assured of his inability to re

tain an attorney. The plan is being sub

mitted at present to various attorneys in St.

Paul and Minneapolis for their approval or

disapproval, for the students who have it in

charge wish to be sure of their ground be

fore taking any StepS.

FRANK. H. GRIGGS.

St. Paul.

OUR PORTRAIT.

LUTELER L. BAXTER was born at Corn

wall, Vt., June 8th, 1832; and pursued a

partial collegiate course at Norwich Univer

sity, Vt. He studied law with Hon. Horatio

Seymour at Middleberry, Vt; came to Minne

sota in March, 1857, and has been a resi

dent of this state ever since. He served in

the army during the war of the rebellion

over two years, first as major of the Fourth

Minnesota Volunteer Infantry, and after

wards as major and lieutenant colonel of

the First Minnesota Heavy Artillery and

served in the legislature of this state from

Scott and Carver counties, either in the

senate or house, from 1864 to 1883, except

during the sessions of 1876-7-8. He was ap

pointed Judge of the Seventh Judicial Dis

trict March 18th, 1885, and elected to the

same office in 1886, and was again re

elected to the same office without opposi

tion in 1892. Judge Baxter presides over a

r" ch. populous and litigious district, and

discharges the arduous duties of his post

impartially, intelligently and faithfully.
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HON. MOSES E. CLAPP was born at Del

phi, Indiana, in 1851. Six years later he re

moved with his parents to Wisconsin "where

he received the ordinary common school

education until he entered the Law Depart

ment of the State University at Madison.

Here he took a course of two years' study

and received his diploma in 1873. He open

ed a law office at Hudson, Wisconsin, and

met with success in the practice of his pro

fession. In 1878 he was nominated and

elected district attorney and served in that

capacity with credit and honor. In the

spring of 1881 Mr. Clapp came to Minnesota

and located at Fergus Falls, the county seat

of Otter Tail County. Here he built up a

very extensive and lucrative practice in

many of the counties in the northern part

of the state. He took an active part in the

political compaign, is an earnest Republi

can, and in 1886 was nominated for attorney

general. He was elected and again re-elect

ed in 1888 and 1890. Mr. Clapp is essentially

one of the people in his sympathies and con

victions, and consequently was recognized by

the people and was a very popular candidate.

He is a lawyer of fine attainments, deeply

read and eminently successful in the prac

tice. Although identified with the politics of

the state, he takes little interest except in

campaigns. Gen. Clapp is one of the best

Offhand Speakers in the state and is inva

riably called upon at conventions and other

political gatherings. In person he is a per

fect type of ideal manhood. Tall, well pro

portioned, and with an admirable poise Gen.

Clapp makes a favorable and lasting im

pression With all whom he meets in an

official capacity or in private affairs. Should

he enter the race for the governorship in the

next campaign he will command the en

thusiastic Support of his friends and their

name is legion.

CrOWded Calendars.

At a recent meeting of the Chicago Bar Asso

ciation, a number of the members discussed the

question of crowded calendars. The Chicago

Legal News in its issue of March 14, 1896,

gives an interesting transcript of the proceed

ings. It appeared that the cases now on trial

before the various Chicago courts were begun

some as far back as 1892 and most of them as

early as the spring of 1894. One of the speak

ers thought that the fault was with the judges

and the lawyers. With thejudgesbecause they

let trials go on after it is plain that the com

plainant has no case; and with the lawyers be

cause they do not prepare their casesand do not

know which they want. Judge Goggin said it

was not the judges fault, but that it was the

result of the developement of personal injury

business, that 770 people were killed or injured

in Chicago in January, 1896, by street or

steam cars, and that half the time of the judges

was spent in hearing cases arising out of such

accidents. Another speaker suggested that no

more than one trial should be allowed for any

one cause, and that the appellate court should

so announce the law on an appeal that the

lower court could render a judgment on the

record already before it without having to hear

the facts rehearsed anew. But the News itself

is of the opinion that there is no remedy pos

sible in view of the vast increase there is mak

ing in the volume of legal business in Chicago.

It advises a number of reforms in practice, how

ever, which seem to have very obvious merits

to Minnesota lawyers who find most of them

already employed in the courts of this state.

William H. Freeman was arrested in New

York charged by the Superior Court with

contempt. Mr. Freeman went to New York

to attend a trial in which his brother was

interested. While motion was being argued

for a new trial William Freeman walked

into the Court Room and took a position im

mediately in front of the Judge. He gave

the Masonic sign of distress to the Judge

and when the latter exclaimed, “What do

you mean, sir?” repeated it. Thereupon the

Judge Ordered his immediate arrest. It is

thought to be the first event of its kind

where a Mason has been arrested for mak

ing a sign of distress to a brother. Freema."

protests that he did not attempt to influence

the Judge.
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AMBROSE TIGHE was born in Brooklyn,

N. Y., May 8, 1859, and was graduated from

Yale College in the class of 79. For a year

and a half after his graduation he held the

Douglas Fellowship and for three years and

a half was tutor in Yale University in the

department of Roman history and law. He

studied law at Yale and Columbia Law

Schools and began the practice of his profes

sion in St. Paul in 1886. In 1887 he was

appointed commissioner of the U. S. Circuit

Court for the District of Minnesota, a posi

tion which he still holds.

A Bench ShoW.

The social and professional life of the com

munity had known him as an exemplar for

forty years. The business world had made

him a man of affairs. The ramification of these

beyond his personal conduct had implicated

him in the technical guilt of a crime against

the state. The ceremony of trial was not only

bitter in its humiliation of a morally-clear con

science, but the youth and affected imperious

ness of the trial judge had inveighed its

rancor and prejudice against the accused.

Conviction had been declared with all its for

mal impressiveness. The honored and re

spected was tainted with the character of the

felon. He had the sympathy of the populace

but the law knew no emotion. The prisoner

was at the bar for sentence. The penalty pre

scribed was severe.

The learned court, so fresh from youth and

masters' curriculum; still shivering in the ecs

tacy of the political circumstance which calci

mined his virtues, extolled his defect, and

crowned his fundament with the woolsack, ad

justed his intellect for the distressing duty of

consigning a “leading citizen” to the dungeon.

The few thousand sinister grudges which the

piebald, honorable court quietly held in cold

storage, were now to be fearlessly subdued as a

sacrifice to the conscience of place and power

| derived from the people.

“The prisoner will please come forward,”

quoth this judicial hen, hatching a brood of

borrowed epigrams from the littered lore of

Mr. Mark Aurelius et al. The prisoner looked

sick and felt very pale. He was positively not

haggard, but the stoical expression on his

chest denoted his brick-veneered contempt for

the he-virgin on the bench.

“Mister Givadam Phielmore, have you any

thing to say why the learned court should not

now pass sentence upon "you for the crime of

which you stand convicted?”

“Nothing, except . . .”

“There can be no exceptions taken at this

time, the court regrets to say. You have been

tried before a fair court and a common jury,

and you have been convicted. The painful duty

of passing sentence and expressing penalty

upon you, for your crime, devolves upon this

court. The court's sentence is that you be con

fined in the state prison for a term of seven

years. It is, at times like this, that the court

feels itself called upon to discuss the moral ele

ments involved in the crime of one of the city's

prominent citizens, so that the youth of this

and future generations may observe the lesson

disclosed. You were a pillar of the church, a

respected citizen, a distinguished member of the

professional world, a man of education and

fortune. The court knew you when you were

a boy piling slabs in a mill yard, when you

carried a polished dinner pail and unpolished

boots; when you were yet in that inchoate

state of intellectuality common to the western

boy of twelve, when you thought a stray dog

and a handy brick ought to go together; when

you hid your pants behind a hazel bush near

Moriarity's swimming hole, when, as the court

recalls, you and your wicked comrades held an

autopsy on Dillon's horse and found an oyster

can and a piece of barb wire fence, the cause of

the animal's demise, when . . .”

“May it please the court to grant me a

word,” said the prisoner with the emphasis of

disgust. “I have been convicted of a felony.

Surely that is the mean result of many years of

probity. I am now a convict. That stigma is

a blot of blood upon my household. I have

been sentenced to penal servitude for seven dis

mal years. That is a long and severe penalty.
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Your honor knew me and played with me in

my youth. That, too, may be regretted. My

doom is now sealed by your sentence. You

have done for me what the law exacts. Society

is avenged. I pray, sir, forbear further moral

izing; the coloring of this scene for the gratifi

cation of the deities in yonder gaping gallery.

Is it the province of the court to spit upon the

condemned the spawn of loquacity, of a dis

tempered mind, a gutta percha heart? Why

not let me go to my prison? My time belongs

to the state. I owe it seven years. Your

honor's harangue is impairing the obligation

of my contract. I am a charge and a property

of the state. Have you license to use me as an

instrument of your policies or your vanity?

I insist that, having declared me a felon, you

besmirch your mantle by holding public con

verse with a convict. Tho' my civil rights may

be in abeyance, it is not your privilege to bay

at me now, to see the echo of your voice in to

morrow's paper. This, sir, is my humane right;

that you be brief, that you be just, that you

comport yourself with the propriety and re

serve befitting your place.”

And those learned in the law, from far and

near, applauded the prisoner for this long-mer.

ited rebuke of a malignant form of degeneracy.

MORPHY, EWING, GILBERT & EWING.

A Model Law Firm.

This firm composed of Frank H. Ewing,

E. H. Morphy, Philip Gilbert and Arthur

W. Ewing, occupy almost the entire front

of the 6th floor of the Manhattan Building

and have a splendidly appointed suite of

offices.

One enters a spacious room, used as a

clerks and general office in which three

sténographers, a book-keeper and five

clerks engage in their various duties.

Opening off this room are the private of.

fices of Mr. Gilbert and Mr. A. W. Ewing,

fitted up with electric bells, electric lights

and all the paraphernalia of “up to date"

offices. Then leading from the general

office is the library, a comfortable room

containing a well chosen assortment of

textbooks and law reports.

From the library is an entrance to the pri

Vate offices of Mr. Morphy and Mr. F. H.

Ewing, which, like those of the other mem

bers of the firm, have all the appointments

necessary to a well regulated and well con

ducted office.

The personnel of the firm is well known.

Mr. F. H. Ewing was born and educated

* New York state, and on being admitted to

the bar in 1879, came west and settled in

Stillwater in 1881. After a residence there

of six years, during which time he prac

ticed law in connection with Mr. J. N.

Searles, he removed to St. Paul and short

ly thereafter was joined by his brother Mr.

A. W. Ewing who received his legal educa

tion in the state of Missouri and was ad

mitted to the har by the Supreme Court

of that state in 1888 and the two brothers

entered into co-partnership as Ewing & Ew

ing.

Mr. Morphy was born and educated in On

tario, Canada, and was “called” to the bar

as a Barrister and admitted to practice as

an attorney and Solicitor in 1880. After a

residence of five years in Winnipeg, Mani

toba, he decided to make his home in this

country and chose St. Paul and came here

in 1886 and was admitted to the bar of this

State.

Ann Arbor, Michigan, is the Alma Mater

of Mr. Gilbert where he graduated in 1885

and the next year settled in St. Paul when

he and Mr. Morphy formed the firm of Mor

phy and Gilbert.

Besides a general law practice the firm are

counsel for several corporations and have

a large F. astern English and Canadian con

nection.

None of the members of the firm are po

litically ambitious; they are all hardwork

ing, conscientious lawyers devoted to their

profession and we know of no better

equipped or better organized legal firm in

the northwest.

LITERARY NOTES.

The General of the Army, the General command

ing the U.S. Corps of Engineers, Vice-Pres. Webb

of the New York Central, and John Jacob Astor,

compose THE COSMOPOLITAN MAGAZINE'S Board of

Judges to decide the merits of the Horseless Car

riages which wiil be entered in the May trials, for

which The CosMopolitAN offers $3000 in£:
This committee is undoubtedly the most distin

guished that has ever consented to act upon the

occasion of the trial of a new and useful invention.

The interest which these gentlemen have shown in

accepting places upon the Committee is indicative

of the importance of the subject, and that the con

test itself will be watched with marked interest on

both sides of the Atlantic.

Frank Stockton's new story, “Mrs. Cliff's Yacht,”

which begins in the April COSMOPOLITAN, promises

to be one of the most interesting ever written ''
that fascinating'' teller. Readers of “The Ad

ventures of Captain Horn" will find in “Mrs. Cliff's

Yacht” something they have been waiting for.

During these months of extraordinary unrest in

foreign politics, the REVIEw of REv1Ews devotes

its attention in large measure to international af

fairs. Its editorial department discusses matters

in South Africa, the attitude of the great Euro

pean powers. and the most recent phases of the

movement among the nations for the arbitration

of disputes; the March number also contains a

most timely article on “The Government of France

and Its Recent Changes,” by Baron Pierre de Cou
bertin: “A Review of Canadian Affairs,”# W.

Russell, and a character sketch of “Cecil Rhodes.

of Africa.” by W. T. Stead. It can hardly be said

that the Review of REv1Ews is narrowly provincial

in its outlook on men and events!
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A SCIENTIFIC MirASURE OF THE ACCUR

ACY of TESTIMONY.

Every lawyer familiar with the usual

course of events in courts of law has felt the

imperative need of some sufficient means to

test the accuracy of witnesses who are hon

estly willing to testify to the truth. Strange

as it may seem to those unacquainted with

the fact, it is well known to experienced law

yers that dishonesty is the least frequent

cause of inaccuracy in testimony. Because

one has witnessed an event or is familiar

with an object or place, it by no means fol

lows that he accurately observed, or can

verbally describe the same. In the ordinary

individual eye-sight, hearing, recollection.

the faculty of observation, and the power of

accurate expression in speech are faulty to a

degree; and yet the honest errors of a wit

ness in any of the particulars named often

involve vital points.

Prof. J. McKeen Cattell, of Columbia Col

lege, has made some interesting experiments

with a class of fifty-six students, testing re

collection, power of observation, accuracy in

estimating weight, distance, and time, and

the comprehension of size, shape and dimen

sions of perfectly familiar objects and

places. The results are astonishing, as well

as interesting, and prove that the ordinary

man is a most unreliable creature, even

when animated by a sincere and uninfluenc

ed purpose to be exact in his opinion, judg

ment, and memory. The Professor's de

scription of his experiments, and his philo

sophical deductions therefrom, were publish

ed in “Science”

Lawyer.

Book REVIEWS.

Elements of Damages, by Arthur G. Sedg

wick; 336 pages; 12 mo. In cloth, $2.50; in

sheep $3.00. Little, Brown & Co.

This is a new volume in the publishers

well known Students' Series and is by the

author of the large work on Dam":es. In

its Part I it treats of the general principles

applicable in proving damages and fixing

their measure, and in its Part II discusses

the different sorts of injury either by tort

or breach of contract for which damages

may be recovered with the rules peculiarly

pertinent to each. The method employed

is to state a proposition of law, to follow

this by illustrations from actual cases and

where the point at hand requires it, to elab

orate it at some length either by explana

tory or historical matter. The work is evi.

for December.—American

dentiary of a high degree of scholarship and

of a rare capacity for analytical and logical

Statement. The Writer has used it in actual

practice a number of times during the past

two months and has found it of great value

in clearing his own mind on complex ques

tions, in guiding him to the leading cases

and in helping him to a condensed and effec

tive presentation of the law for the court's

consideration. The Journal commends the

book to the profession.

PERSONAL.

Lane & Briggs, of Minneapolis, have re

moved to the Oneida Block.

Geo. Cudhie has opened an office for the

practice of law at 208 Century Building. Min

neapolis.

Mr. Ellsworth Benham, ex-assistant city

attorney of Duluth, has been appointed city

attorney.

Douglas A. Fiske wishes to announce that

he has removed his office to No. 535 N. Y.

Life Building, Minneapolis.

Howard Wheeler, class of '95, College of

Law, University of Minnesota, is the mana

ger of the “American Adjustment Company"

in the Manhattan Building, St. Paul.

Judge Searle of the Seventh Judicial Dis

trict, who has been in the East for the past

month visiting his old home in New York

State, has returned in renewed health and

spirits. His vacation was well earned.

Harry Mee, of Duluth, a real estate at

torney, was found dead in bed on March

4th. His death must have occurred early in

the evening of apoplexy.

Mr. Charles J. Tryon, of Minneapolis, who

for several years was counsel for the Minne

sota Title Insurance and Trust Co., has

opened up a law office at 704 Oneida Block,

Minneapolis.

Mr. L. C. Simons, ex-deputy collector under

Johnson and Jno. O. Hanchett, graduate

Minn. Law School and for the past five years

with U. S. Circuit Judge Sanborn, have

opened up an office at Red Lake Falls. The

young men are bright, honest and capable

and will suceeed.
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Hon. J. B. Douglas formally of Duluth,

died suddenly at his home in Bridgeport,

Conn., Saturday, December 14th. He grad

uated from the Yale Law School in the class

of "79 and began to practice law in Hart

ford, Conn., but owing to poor health he was

obliged to go out west, and settled in Du

luth, Minn. He returned East about two

years ago and located at Bridgeport.

The members of the Hennepin County bar

met Saturday, February 29th, in the large

court room in Minneapolis and organized an

association to be known as the “Hennepin

County Bar Association.” The following of

ficers were elected:

President, Geo. R. Robinson; first Vice

president, Judge Daniel Fish; Second vice

president, John H. Robertson; secretary,

Joseph W. Molyneaux; treasurer, Frank D.

Larrabee. The executive and legislative

committees were elected as printed in the

papers a day or two ago, with the exception

of Geo. R. Robinson, whose place was filled

on the executive committe for one year by

Judge A. Ueland.

The committees of the new Hennepin

County Bar Association were announced.

The executive committee of 15 consisted of

the following attorneys:

Three Years—Geo. P. Wilson, A. H. Young,

J. O. P. Wheelright, C. T. Thompson, C. S.

Jelley.

Two Years—C. H. Woods, Geo. P. Flan

nery, D. F. Simpson, F. N. Hendryx, Weed

Munro.

One Year—Geo. R. Robinson, A. B. Jack

soll, Fred V. Brown, W. A. Lancaster, L. A.

Reed.

The legislative committee consists of J. B.

Atwater, C. J. Bartleson, F. H. Carlton, E.

Cohen, N. F. Hawley, W. E. Hale, C. A.

Willard.

SHARPS AND FLATS.

Hon. C. B. Moore, Ex-Attorney General of

Arkansas, vouches for the truth of the fol

lowing incident, which took place while he

Was present in the court-room at the Craw

ford County Circuit Court last November. A

man named Driver was prosecuted for steal

ing hogs from a man named Pig. A witness

named Shoat testified that the accused re

marked, that is, changed the marks on the

hogs, and then mortgaged them to a man

named Ham. This combination of names

induced a member of the bar, to hand to

Justice Evans, who was presiding, a slip of

paper on which he had written something

like this: “This is a remarkable case; here

is a (hog) driver accused of stealing pig's

hogs. He ought to meat this allegation with

out difficulty since pig says his hogs were

simply mortgaged to a ham, and this can

only be proved by a shoat. This is not

larcency; it is nothing but Bacon's abridg

ment."—Note and Comment.

Some years ago a man well known in

the western part of Stearns County was en

gaged in the collection business for one of

the prominent machine company's. His du

ties required him to take chattel mortgages

to Secure.farmers' notes and the first thort

gage drafted by the gentleman was not only

unique but far reaching in its operation.

The description was as follows: “One red

yearling steer, two years old, and his in

crease.” The mortgage was afterward paid

so it did not become necessary to identify the

“two-year old yearling steer” nor to make

any search for his increase.

The other day I was discussing with a

lawyer of some note in the state, matters of

general interest to the fraternity. The con

versation turned to the question whether it

paid from a purely financial point of view

to engage in the practice of law as a life

profession. He quoted two adverse opinions.

One was that of a professor in a law college

to the effect that “a lawyer must work hard

all his life and at last die poor.” The other

was from a layman who had evidently had

some experience with the city practitioner.

It was related that he, with several other

farmers' was looking over a piece of waste

land, which was practically worthless, the

soil, being so poor, and considering what it

would be best to do with it. “I tell ye what

to do,” said he, “plant it to lawyers, they

thrive on any kind of soil.”

An action was once brought in the court of

the late sheriff Galbraith,in which the plaint

iff sought to recover the sum of £10 lent on

a bill marked payable on day of judgment.

The defendant, looking to the terms in

which the bill had been drawn up, thought

he was safe, and he stated quite glibly on

oath that he had actually received the

money, and was prepared to pay on the day

alluded to. Sheriff Galbraith eyed the man

with a severe expression and in the most

solemn tones declared: “This is the day of

judgment; enter judgment for plaintiff, with

costs.”—San Francisco Argonaut.
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DISTRICT COURT.

Milk Inspection Ordinance--Delegation of

Legislative Power.

State of Minnesota against Nels Broberg.

(Municipal Court, Minneapolis.)

File No. 21216.

A city ordinance which delegates to the
health commissioner theR£ to license and

to regulate the sale of milk, and to revoke and
to cancel such license is void.

D. PURDY, for plaintiff; FRANK F. DAVIS, for

defendant.

KERR, J.: The city council of the city

of Minneapolis, June 14, 1895, passed an or

dinance providing for the inspection of milk,

dairies and dairy herds, and the licensing

and regulating of the sale of milk in the city

of Minneapolis the ordinance makes it a

misdemeanor for any person to sell milk in

the city of Minneapolis without obtaining a

license therefor. The only provision for is

suing a license is found in section 6.

The defendant is charged with selling

milk in the city of Minneapolis in January,

1896, without having obtained a license un

der the provisions of said ordinance, and is

sought to be punished for so doing:

The defendant claims that the ordinance

in question is void for the following reasons:

First—Because it appears that at the time

of his arrest and at the time of the viola

tion of the ordinance complained of, defend

ant was duly licensed by the State of Min

nesota to vend and sell milk throughout the

state, and the ordinance attempts to punish

defendant for doing that which the state has

licensed him to do.

Second–Because it appears by the evl

dence that at the time of the sale com

plained of defendant was arrested in Anoka

county, and that the dairy herd from which

the milk Was Sold and obtained was at all

times in Anoka county and without the cor

porate limits of the city of Minneapolis, and

that the ordinance attempts to give the city

M.

commissioner of health authority over the

herds and dairies which are beyond the cor

porate limits.

Third–That the ordinance is unreasonable

and arbitrary in its requirements and opera

tion.

Fourth–That it is not within the Scope of

chapter 203, general laws of 1895, under

which the city claims the right to pass such

an ordinance.

Fifth—that it, in its operation, works dis

crimination.

Sixth-That the ordinance in question is

void because it delegates to the health com

missioner the power to license and regulate

the sale of milk and to revoke and to cancel

such license in his discretion.

I do not think the ordinance in question is

open to objection on the first five grounds

claimed by defendant. The sixth objection,

to the constitutionality of the ordinance, is,

in my opinion, well taken.

The act of the legislature under which

this ordinance was passed is chapter 203,

general laws of 1895.

From this it appears that the council has

attempted to delegate to the commissioner

of health the sole right to issue the license.

The commissioner of health, under this Or

dinance, may refuse to issue a license and

there is no appeal to the city council from

his refusal to do so. This gives the commis

Sioner of health, and not the council, the

power to regulate and control the sale and

production of milk, and to issue licenses for

the sale of milk, and he, the commissioner

of health, and not the city council, is dis

charging the power conferred by the legis

lature upon the city council.

The granting and refusing of a license re

quires the exercise of discretionary, legisla

|tive and semi-judicial power. Under this
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ordinance the commissioner of health, in his

discretion, and acting upon his individual

belief as to the propriety or impropriety of

licensing or refusing to license a particular

dairy, exercises a discretionary, legislative

and judicial function which the legislature

has specially vested in the city council.

It is a fundamental principle of municipal

law that a municipal corporation cannot

shift responsibility in the execution of pub

lic discretionary or legislative power desig

nated to it, by redelegating exercise of such

powers to others, unless the statute or char

ter so provides. This rule forbidding the

delegation of discretionary, legislative or ju

dicial powers does not prevent the perform-

ance of ministerial routine duties by agents

or officers appointed by the city council.

The distinction is clearly drawn between the

powers and trusts of a governmental nature

or involving the exercise of legislative dis

cretion or sound judgment upon the one

hand, and duties of a merely ministerial or

routine nature, such as receiving a license

fee where a fee is required, upon the other

hand. Dillon on “Municipal Corporations,”

Wol. 1, Sec. 96.

Thus the power and trust of the board of

county commissioners to issue licenses to

sell liquors, as it requires the exercise of

discretion and judgment, cannot be delegat

ed by the board to any other officer. (In this

case the county attorney).

The County of Hennepin vs. Robinson, 16

Minnesota, 340 (381): “And a city council

authorized to issue licenses cannot delegate

the power in whole or in part to another.”

(In this case the city clerk).

Darling vs. The City of St. Paul, 19 Minne

sota, 336 (389): “And a council having or

dained that liquors shall not be sold within

the city except in what is termed active pa

trol districts, it cannot delegate to the mayor

the power to designate such districts, be

cause that is a legislative act which it must

perform itself, and it can only exercise the

power by ordinance enacted in the manner

prescribed in the charter. Of course, the

Council may appoint a committee to investi

gate, procure information, and make recom

mendations to it, or to carry its determina

tions into effect; but the council only, itself,

can finally determine in any matter commit

ted to its discretion and judgment.”

In re Wilson, 32 Minnesota, 145.

Minneapolis Gas Light Company vs. City

of Minneapolis, 36 Minn., 159: “Further,

the legislature in this case has in so many

words strictly defined what the council it

self may do, and what it may authorize and

empower others to do. The statute reads:

“The city council of any city may, by ordi

nance, provide for the inspection of milk,

etc., and issue licenses and may authorize

and empower the board of health to enforce

all laws and ordinances.” etc.”

The ordinance in question is no doubt a

proper one in its general scope, and the nec

essity for the existence of such an ordinance,

passed in conformity with the powers grant

ed to the city council, can not be questioned.

But for the reasons above stated. I hold that

this ordinance is void, and defendant is dis

charged.

JAMES C. MICHAEL was born in “Old

Virginia” in 1863. He received his educa

tional training at the University of West

Virginia, from which institution he grad

uated. Mr. Michael came to Minnesota in

1884, and was admitted to the bar at Red

Wing the same year. After practicing in

that city for five years, he removed to St.

Paul, and was shortly afterwards appointed

assistant city attorney, in which position he

distinguished himself. He was prominently

mentioned for city attorney last spring, but

declined the honor. He has been frequently

suggested for judicial honors. Mr. Michael

is gentlemanly, scholarly and a profound

lawyer and student: a Democrat, and the

Senior of the firm of Michael & Peebles.
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Municipal Corporations-Condemnation Pro

ceedings--Assessment of Damages.

St. Paul Trust Co., as administrator, vs. City of

St. Paul.

(District Court, Ramsey County. File 63898.)

Condemnation£ by the City of St.

Paul in which no provision is made for the pay

ment for the land condemned either by special

assessment or out of the general fund, are void

under its charter.

HARVEY OFFICER, for plaintiff; E. J. DARRAGH, for,
defendant.

The facts appear in the memorandum

which follows a conclusion of law that the

plaintiff is entitled to no relief.

MEMORANDUM

KELLY, J.: This action is to recover

$4,500, and interest since May 1st, 1891, on

account of an alleged condemnation by the

City of St. Paul, of lots 2, 3, 4 and 5, block

21 of Amb's Addition to West St. Paul, for

the so-called Sixth Ward Levee. The Con

demnation, if there was any, is evidenced

by the confirmation on July 18th, 1890, by

the Board of Public Works, of an assess

ment entitled, “Assessment for condemning

and taking a street or levee in the Sixth

Ward, from Missouri street to Delos street,

in the City of St. Paul, Minnesota, in accord

ance with an order of the Common Council

of said city, approved March 19th, 1890.”

It is evident it must be judged by the law

as it existed March 19th, 1890, when the

initial Order of the council was made.

To correctly understand what the law

then was with reference to this levee, it is

necessary to refer to the prior legislation.

Section 113 of the constitution—bill of

rights—reads: “Private property shall not

be taken for public use without just compen

sation therefor, first paid or secured.” Ap

plying this constitutional provision, the Su

preme Court, in re Lincoln Park, 44 Minn.,

299, held a law which provided a “fund” to

pay for lands condemned and taken for

parks, but left it doubtful or uncertain

Whether the fund would be sufficient to meet

the demands upon it, and imposed no general

obligation upon the city to pay for these

lands, is void.

Prior to 1879, under the city charter, com

pensation—usually called damages—to the

land owner for lands condemned and taken

for local improvements, street openings and

the like, was provided for wholly by assess

ments made upon property benefited. This

compensation was to be paid within a rea

sonable time, fixed in the charter.

“And these statutory provisions are deem

ed sufficient to afford an adequate and cer

tain remedy to the land owner.” In re Lin

coln Park, p. 302, supra.

The law being as above stated had the

following legislation: An act approved

March 8, 1879 (Spec. Laws 1879, Ch. 368),

whereby the City of St. Paul was “author

ized to appropriate and condemn whatever

land * * * necessary for the making

* * * of a levee or street along the

Mississippi river, in the Fifth and Sixth

wards * * * and to levy assessments

therefor * * * as now provided by law

for other local improvements in the City of

St. Paul;” provided, however, that upon the

Board of Public Works reporting that prop

erty cannot be found benefited to the extent

of the “damages, costs and expenses” nec

essary to be incurred, “and to what amount”

this deficiency existed, an amount to meet

such reported deficiency, not to exceed $10,

000 for the entire work, for each ward may

be taken from and paid out of the local im

provement fund of said city.

This act was amended by chapter 120,

Spec. Laws 1881, whereby the act of 1879

was re-enacted substantially and made ap

plicable solely to “a levee along the Missis

sippi river, throughout its entire length with

in the Sixth ward of the city.” This con

tains a provision like the original act, to ap

ply a sum, not more than $20,000, out of the

“local improvement fund to meet the defi

ciency reported by the board,” upon the

whole improvement. This was again

amended, Chap. 66, Spec. Laws, Extra ses

sion 1881, but not in any particular which

affects the question here involved.

--->er this the Board of Public Works pro

ceeded to condemn lands for this levee and

to set on foot the grading by making an as

sessment. During the years 1882 to 1885,

inclusive, was paid into the treasury in the

aggregate $19,412.32 as “benefits,” assessed

on property, and during the same years the

city paid out of the treasury in prosecuting

this work $22,597 in all.

It nowhere appears in this action how

much of the damages incurred for the value

of lands taken was provided for by asses

ments, or how much deficiency was ascer

tained by the board, if at all, and to be oth

erwise secured. Nor does it appear whether

any, or what amount of the sum paid out,

as above, was for land intended to be taken.

In 1887, by Chap. 7 Spec. Laws, the city

charter was amended, in detail, with refer

ence to the Board of Public Works, as to

proceedings in cases where lands were
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sought to be condemned for public use. Sec

tions 7 to 18 inclusive. The board "having

fixed the land to be taken and determined its

value and all the damages and expenses of

such improvnment, section 14 requires the

board “to apportion and assess the same, to

gether with the costs of the proceeding,

upon the real estate by them deemed bene

Ilted.” This assessment is afterwards re

ported to the city treasurer for collection.

After the assessment warrant is collected

by the treasurer then the following provision

is made:

“Sec. 18. As Soon as the money is col

lected ready in the hands of the treasurer

to be paid over to the parties entitled to

damages for property condemned, ten days'

notice thereof shall be given by the city

treasurer in the official paper of the city,

and the city may then and not before, ex

cept as hereinafter provided, enter upon and

take possession of and appropriate the prop

erty condemned.” The exception noted is in

case of an appeal from award of damages.

Sec. 8 of this act reads as follows: “The

chapters hereby amended, except as hereby

amended, are continued in full force and

effect, and all rights acquired or existing

and all things whatsoever done, acted or

performed under said chapters or either of

them, are hereby established, continued and

saved, and all matters and things whatso

ever commenced or pending under said

chapters, or either of them, are hereby saved

and continued to be had and done and com

pleted under this act.” “All acts or parts of

acts inconsistent with this act are hereby re

pealed.”

All of those parts of the acts of 1879 and

1881 which provided that lands taken for lo

cal improvement might be paid for from

the general fund, called the local im

improvement fund, or in any manner other

than is found in sections 7 to 18 of Chap. 7,

act of 1887, were therefore repealed by the

passage of that act.

On March 19, 1890, the common council

made the initial order, and on July 18, 1890,

the Board of Public Works confirmed the

assessment under which plaintiff claims to

recover; and if under this proceeding no land

could be condemned the plaintiff must neces

sarily fail.

Six thousand three hundred fifty dollars

was awarded to plaintiff's testator, Mint

zer. No provision whatever was made by

assessment upon real property benefited, for

the payment of these damages, except that

an assessment of $1,500 was made upon

other land described as Mintzer's, as bene

fits from said improvement. Four thousand

eight hunderd fifty dollars of damages

awarded is thus left without any way of

payment.

It seems to be the only, logical course to

hold this attempted condemnation void. It

is self-evident that lands must be condemn

ed and damages awarded therefor, to sup

port an assessment to pay such damages.

And in like manner, lands cannot be con

demned and damages collected therefor, un

less an assessment of corresponding bene

fits is made, or some other provision is

made by which to pay those damages. At

the time these proceedings were had, in

1890, the charter provided no other way by

which damages for lands taken could be

paid.

Nor will it do to say, that these proceed

ings referred back to the laws of 1879 and

1881, for only such things were saved as

were commenced or pending under chapters

6 and 7 of the charter. But if it should be

held they were not repealed as to the Sixth

ward levee, then the section I have quoted

from the act of 1887, as to everything com

menced or pending,“are hereby saved and

continued to be had and done and complet

ed under this act” (i. e., act of 1887). And

that act, as I have shown, required all dam

ages for lands condemned to be assessed on

lands benefited. To make a valid condemna

tion there must have been an assessment,

at least to the amount required to pay the

damages awarded for the land.

This case is not to be confounded with

the results in James v. City of St. Paul, 60

N. W. R., 21, which is ruled by an entirely

different statute, but it is well to note the

language of the court. Chap. 152, of Spec.

Laws of 1883, is not applicable to this case

because the land was attempted to be con

demned under the law of 1887. Nor does

Chap. 33, Spec. Laws 1891, help the plaintiff.

More than this, the second section of the act

of 1891 designates the fund out of which

this payment must be made “Out of the

unexpended balance remaining in the city

treasury, as belonging to the fund collected

upon the assessment as confirmed by the

Board of Public Works, July 28, 1882, for

opening, extending and widening a street

or levee along the Mississippi river.”

There is no evidence of any balance be

longing to that fund “collected” upon the

assessments of July 28th, 1882, and if there

was it was the plaintiff's duty to point it out.

The delivery of the deed by plaintiff to the

city did not alter the situation.
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Stockholder's Liability Action—Basic Judg

ment—Joinder of Action.

Sturtevant-Larrabee Company v. Mast, Buford &

Burwell Company et al.

(District Court, Ramsey County).

1. An action is not maintainable under

the provisions of Chap. 76 of Gen'l Statutes

to enforce the constitutional liability of

stockholders until after the plaintiff has ob

tained a judgment at law and an execu

tion thereon has been returned unsatisfied.

The insolvency of the corporation does not

dispense with the necessity of the basic

judgment.

2. An action to enforce the liability of di

rectors for unfaithfulness in the discharge

of their duties as such as fixed by Chap.34 of

Gen'l Statutes,cannot be joined with an ac

tion under Chap. 76 to enforce the constitu

tional liability of Stockholders.

E. B. Graves for plaintiff. W. H. Lightner

for defendant.

The plaintiff brought an action against the

defendant corporation and its stockholders

to enforce the so called double liability of

the latter for the defendant corporations'

debts. It subsequently sought to amend its

complaint joining the officers and directors

of the defendant corporation on the claim

that they were liable for its debts through

neglect of their duties. The application for

leave to amend was denied and the following

memorandum was filed by

WILLIS, J. This order is based upon the

conclusions that proceedings undertaken to

enforce the provisions of chapter 70 are es

sentially of such a nature as to differentiate

them from the proceedings to enforce by an

action sounding in tort the liability of di

rectors and officers of a private corporation

as fixed by Section 9 of chapter 34 of the

General Statutes of the state of Minnesota.

To allow the proposed amendments herein

would, in my opinion, violate the salutary

provisions of chapter 66 of the General Stat

utes forbidding the joinder of causes of ac

tion founded upon contract with causes

of action founded upon tort or with causes

of action arising out of the liability of a

defendant to the enforcement of certain pen

alties. It seems to me that such a decision

is rendered necessary by the authorities.

Again, it seems to me that the original

complaint is demurrable and that the pro

posed amended complaint would be demurra

ble because of the absence of an allegation

that the plaintiff, prior to the institution of

the proceedings herein under chapter 76 of

the General Statutes, had obtained a judg

ment upon its claim, and that a writ of ex

ecution had been issued and returned un

satisfied. Such an allegation is a condition

precedent to the maintenance of an action

similar to the cause at bar, unless the in

stitution of an action, the rendition of a

judgment and the issuance and return of a

writ of execution as provided by statute

have been without fault of the Creditor

rendered absolutely impossible.

It seems to me that this objection is not

removed by reason of the mere fact that

the corporation has become insolvent and

has made an assignment for the benefit of

its creditors. Our statute makes no excep

tion in the premises, and the only exception

which is Sustained under Similar circumstan

ces by the authorities exists where the

plaintiff has been enjoined by a court of

competent jurisdiction from instituting an

action to recover his claim, or where other

circumstances constituted an absolute im

possibility. Mere inconvenience or inad

visability of bringing an action seem to me

to constitute no excuse.

The fourth proposition advanced by the de

fendants is Sustained for the same reasons

as those advanced for sustaining the first

proposition. To allow an amendment add

ing a cause of action against the directors

of the corporation based upon their alleged

misconduct (such misconduct being rendered

penal by virtue of section 9 of chapter 34

of the General Statutes) to the cause of

action under chapter 76 of the General

Statutes originally contained in the com

plaint, would be to sanction a fatal mis

joinder of causes of action essentially dif

ferent.

The seventh proposition advanced by the

defendant, “the proposed new cause of ac

tion, to-wit: The liability of directors and

officers cannot be enforced under chapter

76 of the General Statutes,” is sustained

not only because of the reasons militating

against a misjoinder of causes of action, as

before stated, but also because the recent de

cision of the Supreme court of the state of

Minnesota, in re First National Bank vs.

Harper, 63 N. W. Rep., 1072, seems to sus

tain fully the proposition in question.

In overruling the third proposition ad.

vanced by the defendants, to the effect that

it would be inequitable and contrary to the

dictates of a Sound discretion to allow the

defendants to be prosecuted upon causes

of action additional to those preferred in the
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HENRY M. FARNAM was born in Ver

mont and worked for six years on the New

entered a general appearance in a civil | York Tribune under Horace Greeley. He

action he stands upon the same footing studied law with Noble and Smith, the at

with reference to the making of proper - -

amendments as a defendant duly Served

with process. Nothing appears in the evi- |

dence Submitted to the court to Show any

lack of good faith or any breach of pro

fessional propriety or etiquette on the part

of the learned and able counsel for the

plaintiff. If his clients have a statutory

right to join together the causes of action

which he seeks in their behalf to join in one

complaint, then I should be unwilling that

any considerations arising from discretion

should bar that right or hamper its exercise.

Discretion is distinctly exercised in over

ruling the fifth and sixth propositions ad

vanced by the defendants opposing this mo

tion, because, although courts ought not

to countenance a failure to comply with

the salutary rule that separate causes of

action should be separately stated, nor to

look with favor upon dilatory applications

for special relief, still the controlling rea

sons for denying the relief here sought are so

important and the exercise ofgood faith on

the part of the counsel for the plaintiff is

S0 apparent, that minor delinquencies may, Negligence of Fellow Servant--Proof of Em

it seems to me, be fairly and reasonably * - - *

overlooked. The rules of practice should ployee's Reputation--Notice of Employee's

original complaint, I deem it proper to state

that, in my opinion, where a defendant has

torneys of the Central Vermont Railroad

Company and was admitted to the bar six

| teen years ago. Fourteen of these years he

has spent in active practice in Minneapolis.

be strictly enforced except in cases where Incompetency.

to lay stress upon them would be to affect Annie Funk, as Administratrix of the Estate of

disastrously material claims of right, which Henry Funk, deceased, v. The St. Paul City

are disputed upon grounds which involve Railway Company

the merits of the controversy. (Ramsey County. No. 50025.)

After very careful consideration, it seems ":£ & SEVERANCE appeared for plain

- tiff, an UNN, BoyESEN & THYGESON, for the de

to me that the motion should be denied, and fendant.

that all parties hereto should, by the state
- - | This is an action by the plaintiff, as ad

ments in this memorandum, be set right as | ministratrix, of the estate of her husband,

to attitudes and motives.

- Henry Funk, against the above named de

The argument upon this motion has fendant, to recover damages on account of

been prosecuted on all sides with a zeal, his death, which was caused by being

*bility and display of learning which re- struck and run over by a cable car of de
flects great credit upon the bar, and af- fendant company.

fords sincere gratification to the court. At the time of his death plaintiff's deceas

- ed had been working continuously for at

The question is sometimes asked as to least three weeks at the corner of Seventh

whether a suit can be commenced on a and Broadway streets, the place where he

promissory note payable at a bank on the was killed. During that time he had been

day it falls due after the close of banking engaged in repairing the conduit and in re

hours of that day. Decisions on the question pairing the pulleys stationed in the con

are conflicting. In Massachusetts it can be duits. This work required him to go down

done, in New York and Pennsylvania it can- in the manholes leading to the conduits.

not, and the New Jersey Supreme Court has Plaintiff avers that on the 15th day of Au

just adopted the rule as followed in the two gust, 1892, the said Henry Funk, deceased,

latter states. relying on the due and diligent perform
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ance of its duty to notify him of the com

ing of trains upon said railway, and fur

ther relying upon the said custom of the de

fendant company to so give notice and

warning of the coming of trains, did in the

course of his regular employment enter one

of the said manholes, when the defendant

negligently and carelessly, without warning

or notice of any sort, run a certain train

Over the said track within five and a half

minutes after a train had been over the Said

line of railway and that this plaintiff's in

testate, solely by reason of the carelessness

and negligence of the defendant in so run

ning said extra train out of the regular

schedule time, and by reason of the careless

ness and negligence of the defendant in

failing to give plaintiff's intestate any no

tice or warning of the approach of said

extra train, and by reason of the failure to

follow said custom of giving notice of the

approach of said train, and by reason of the

negligence of the employee in charge of the

said grip car, this plaintiff's intestate was

by the said train so negligently and care

lessly run, struck and dragged for a dis

tance on the ground, and killed.

The plaintiff's amended complaint alleges

the incompetency of the gripman.

In the lower court the jury found a verdict

for the defendant for $2,500. A motion was

made for a new trial and denied whereupon

an appeal was taken to the supreme court.

Munn, Boyesen and Thygesson for appel

lant and Willrich and Lambert for appellees.

The appellant company allege among other

things; that the deceased came to his death

while performing the ordinary and regular

acts of his employment, and was in a posi

tion usually taken by him and not in a place

of unusual peril.

That it was incumbent on the plaintiff to

show that such employee was in fact in

competent, and that the defendant had

knowledge thereof or that the reputation

of such employee was such that defendant

should be presumed to have knowledge of

his incompetency.

That in an action aginst an employer for

injury resulting from the incompetency of a

fellow servant, where it is shown that de

fendant exercised ordinary care in the selec

tion of such servant, plaintiff cannot recover

merely on proof of his reputation for reck

lessness and carelessness without also prov

ing that he was in fact negligent and care

less.

That knowledge of the employee's reputa

tion was to the day of the trial and was not

sufficient to give the defendant a chance to

discharge such incompetent employee.

That the fellow servant laws of 1887, are

11ot applicable to the case of a street car

Company.

Appellant relied upon the case of Grier vs.

The Consolidated Electric Co., 41 Pac. Rep.

22. In that case the Court says:—“The de

fendant having exercised due care in Select

ing its employees, to render it liable for the

injury complained of it was necessary for the

plaintiff to establish the following facts:

first, that the accident happened by reason

of the carelessness or incapacity of De

frain; second, that Defrain had become or

was actually unfit or incompetent through

negligence or incapacity; third, that defend

ants knew this, or Defrain's general reputa

tion was so in accord with the fact. that

the presumption is that defendant knew it

and was therefore negligent in not acting up

on the knowledge, and this is so because the

burden of proving the employers negligence

is on the plaintiff.” See cases cited.

The Supreme Court reversed the decis

sion of the lower court and remanded the

cause the district court for a new trial,

Where the cause was stricken from the cal

endar on motion of defendant.

Fees of County Surveyor Under Chapter

249, Laws of 1895--Constitutionality of

Act.

Fred Davis, Plaintiff, v. Board of County Com

missioners, of St. Louis County, Defendants.

(District Court, St. Louis County.)

In an action£ by the county surveyor

to recover for fees for services rendered under

provisions of Chapter 249. Laws of 1895. held

that said act is unconstitutional and void. gen

eral demurrer.

O. W. BALDwiN. Attorney for Plaintiff;

PHELPs, Attorney for Defendants.

This was an action brought by plaintiff, the

county surveyor, against the Board of Coun

ty Commissioners to recover fees for Ser

vices rendered in accordance with Chapter

249, Laws of 1895, for sub-dividing Sections

where resident owners petition the county

surveyor for such services. The defendants

interposed a general demurrer, and this de

murrer was sustained on the ground that

the said act is unconstitutional.

ENSIGN and MORRIS, J.J.—The question

raised by the demurrer to the complaint in

this action involves the constitutionality of

the act of the legislature passed at its last

session, being Ch. 249, Laws of 1895. In

passing upon this act we have endeavored

not to be influenced by such peculiarities of

H. H.



No. 2] 35TEIE MINNESOTA LAW JOURNAL.

the act as do not coincide with our judgment,

or by the fact that it apears to be unneces

sary in view of the provisions of Gen. Stat.

Of 1894, No. 697-8, 836, and Ch. 250, Laws

of 1895. Whether the law is wise or unwise,

whether the method of procedure adopted

by the act is approved by our judgment.

whether the law is inexpedient or not well

devised for the purpose for which it was

passed, is quite immaterial and should have

no place in the consideration of the ques

tions involved in this inquiry.

It is claimed by the plaintiff:

1. That the act is within the provision

of the constitution and laws authorizing the

levy and collection of such taxes as are pro

vided for in this act.

2. That the fixing and maintaining of per

manent monuments and boundaries of real

estate in within the police power of the

state and that the state may for that pur

pose assess upon the property benefitted, the

cost of necessary surveys and for the fixing

of Such monuments and the establishment of

such boundaries.

“Taxation is an incident of sovereignty.”

It is a legislative power and taxation is the

direct result of legislation.

“Taxes can be levied for public purposes

only.” The determination of what is or

what is not a public purpose belongs in the

first instance to the legislature. The de

termination of the necessity of raising a tax

is to be made by the legislature. Taxation is

a burden upon the people and the property of

the state and cannot be imposed without a

“necessity arises that the legislature deter

mines is imperative.” This applies also to

that form of taxation arising from local im

provements. There must be a necessity for

the improvement, and that necessity must be

determined by the legislative power. This

determination must be made “from public

motives only and with the public good in

View.”

This power of taxation is a sovereign

power conferred upon the legislature by the

people and “can only be exercised by the leg

islature, and cannot be delegated to any

other branch or department of the govern

ment.”

There is only one exception to this rule

and that is the delegation to municipal cor-

porations of the power to legislate upon the

support and management of local affairs un

der the restrictions and rules provided in the

charter granting such power. The municipal

corporation can exercise only the powers that

are granted to them by the legislature and

must exercise and cannot delegate such pow

er to any other person or corporation or ex

ercise them for any purpose except those

specified in the grant. To such municipal

corporations the legislature may delegate

the power to levy certain taxes made neces

sary for the support and maintenance of the

government of the municipality. The muni

cipality is still under the power and full con

trol of the legislature and its powers may at

any time be limited or recalled by the

legislature. This legislature cannot con

fer upon merely ministerial or adminis

trative offices the power of taxation or

the power to prescribe rules for taxation.

The grant must be to the municipal corpora

tion itself. The power to tax the public can

not be conferred upon private corporations

nor upon private persons.

In the act in question the power to levy

the tax or assessment is not delegated to any

municipal corporation. Neither county, city,

nor town has any duty or power in deter

mining the necessity of the tax or that it is

C.A. FOSNES was born in Fosnes,Norway,

July 2nd, 1862, and came to America with

his parents in 1868. He was brought up in

Winona and Faribault counties in this state.

When seventeen he entered the Normal

School at Winona, Minn.; then taught

school three terms, studied law in Winona.

and was admitted to practice in the fall of

1894 at Montevido, Minn., where he com

menced and has continued practicing. He

has been city attorney of Montevideo for

several years, and president of the village

council. The greater part of his practice is

actual court work.
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for a public purpose. The legislature does

not determine that a public purpose or neces

sity demands such a tax. The only discre

tion to be exercised by anyone is by private

individuals—a majority of the resident own-

ers in any government section. That is not

a discretion. The law does not require them

to determine whether the act is a necessary

act, whther it is a public purpose, but merely

to express their wish that the specified

thing be done. The proceedings which even

tuate in a tax are not initiated by any mu

nicipality nor is any municipality authorized

to have the slightest control over it. The

power to tax a man's land rests upon the

mere wish of two or more resident land own

ers who need not even be citizens of the

state. No necessity need exist for the action

none need be pretended. Private land own

ers owning the smallest parcel of land may

cause the owners of eight sections of land to

pay taxes which are unnecessary.

The majority of resident owners have

merely to wish the act done, notify the sur

veyor; he must set a time, make the survey,

apportion the cost, certify it to the auditor,

and he must assess it as other taxes. A tax

results, not from a determination by a legis

lature, for it could not know the facts, nor

from a delegation of power, to levy local as

sessments for an improvement to the county,

town, or any municipal authority. No offi

cer of any municipal corporation has any dis

cretion or can exercise any discretion in re

lation to it. This seems to approach nearer

to machine taxation than anything we have

seen. A majority of resident land owners

have a wish for permanent monuments, no

tify the surveyor and the rest follows and

must follow.

But it is claimed that the fixing of perma

nent monuments and boundaries between

land owners falls within the police power of

the state and that the cost of the exercise

of such police power may be levied as taxes

against the property benefitted. We think

that the provisions of the law in regard to

boundaries between private owners and

making permanent monuments on their cor

ners do not fall within the police power of

the state. We do not feel called upon to go

over the many definitions of police power,

but shall consider it only as it applies to

the act in question. This power resides in

the state and may be delegated by the state |

to certain municipal corporations as far as

it pertains to the health, peace, good morals,

education, good Order, etc., of Such minor

municipal corporations that cannot be well

exercised by the state by reason of varying

local wants and necessities. The state will

not exercise a police power unless it is neces

Sary to do so. It has no right to do so.

The corporations to which it may delegate

local power will be governed by the same

rule. “The safety of the people is the divine

law of the land.” If the safety of the people

is in danger, then the necessity of the exer

cise of this power arises and not until then.

“The right to exercise the police power can

only arise from a vital necessity for its ex

ercise and cannot be carried beyond the

scope of necessity.” Chy Lung v. Freeman,

et al., 92 U. S. 275.

“It is a power co-extensive with self-pro

tection and is not inapuly termed “the law of

overruling necessity' " * * As a general

proposition it may be stated, it is the prov

ince of the law making power to determine

when the exigency exists calling into exercise

this power.”

Lakeview V. Rose Hill Cem. Co., 70 Ill. 196.

Tiedeman on Lim. Police Power, 1 to 10.

The necessity must rise before the state or

any municipal corporation can act and must

HOWARD H. DUNN was born in a sod

shanty in Jackson county, Minn., Oct. 29th,

1867 and worked on a farm until 18 years

of age. He then entered the law office of

T. J. Knox of Jackson and continued with

him as student until June, 1890, when he

was admitted to the bar. In October, 1892, he

located at Fairmont, practiced alone until

January 1st, 1895, and then formed firm of

Ward, Dunn & Ward of which he is still a

member. The firm has one of the largest

law libraries in Southern Minnesota and de

Vote most of its time to criminal and dis

trict court practice.
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be determined by the legislature or by the

proper authorities of the city, county, or

town to which the power is delegated.

Take, for instance, certain legislation in re

lation to monuments and surveys in this

state. G. S. 1894, Sec. 697. The county

commissioners may order monuments to be

set “when it shall be made to appear to their

satisfaction” that such monuments have

been destroyed or become insecure, etc.

Sec. 836. When the surveyor in surveying

land finds that the monument or post is de

stroyed he shall set a new one. Secs. 2057

to 2059 and following sections as to the en

forcement of the law as to partition fences.

So in relation to drainage, fire limits, etc.,

the corporation to whom all these matters

are submitted determines the necessity for

the action and acts or refuses to act as the

facts may be. So in the very next chapter.

(Ch. 250, Laws of 1895) to the one in ques

tion in relation to the same matter, the

county commissioners act upon the petition

of the town supervisors, if the facts warrant

cause surveys to be made and lost corners

restored.

This act utterly ignores the question of ne

cessity and bases action only upon a wish

or desire of certain persons, resident of

lands. The monuments set by the United

States government may be there and no ne

cessity may exist for permanent monuments,

but the act does not make necessity a test.

No action of any local municipal authority

is invoked. Even the discretion of the sur

veyor is not required to be exercised, but

taxes are sought to be imposed under the

police power when the primal element of the

exercise of that power is absent and not re

quired. The act does not fall within police

power for that reason.

Besides the authorities cited by counsel,

we have examined the following:

Cooley on Cons. Lim. p. 116-125-191-204

<& Ch. 16.

Cooley on Taxation, Ch. 1-2-3 and 19.

Harrington vs. Town of Plainview, 27

Minn. 224.

Board of Co. ComS. V.S. Abbott, 34 Pac.

Rep. 416.

People vs. Parks, 58 Cal. 641.

Thompson vs. Schemerhorn, 6 N. Y. 91..

Board of Directors vs. Houston, 71 Ill.

318.

Assignee—Who Proper Party—Insolvent's

Attorney.

In reassignment Irish-American Bank to Frank

R. Hubachek.

(District Court, Hennepin County.)

File No. 68211-Filed Feb. 27, 1896.

An attorney for insolvent corporation is not

a. £ arty to act as its assignee, when the

faithful discharge of his duties as such would

robably require him to repudiate acts of the

nsolvent that he had advised when acting as

its attorney, and to prosecute its directors with

whom he stands on intimate personal and pro

fessional relations.

W. H. DoNAhue & S. MEYERS for Petitioners,

EMANUEL COHEN for the Assignee.

This was an application made to the full

District bench for the removal of Frank R.

Hubachek from the assigneeship of the Irish

American Bank of Minneapolis. It appear

ed from the evidence that the bank had

begun business in 1888 with $100,000 capital,

that it had loaned large Sums to its direct

ors and its directors, often on insufficient Se

curity and in some cases beyond the limit

fixed by law, that immediately before its

assignment it had preferred to a large

amount one creditor in which one of its di

rectors was interested, that in all probabil

ity its directors would be accountable in

an action for at least neglect of duty. It

further appeared that one of these directors

was the law partner of the assignee, that he

had selected as his attorney another director,

and that he had been one of the attorneys

for the insolvent bank as well as of Some of

its directors. The court found that Mr.

Hubachek was a man of great executive

ability and energy and of undoubted integ

rity but made an order removing him as

assignee. In so doing it filed the following:

MEMORAN lot"M

Although the evidence in this proceeding

was not as full and complete as might have

been desired, yet we think it shows reasona

ble grounds for presuming liability of the

present board of directors for losses suffered

by the bank. We do not purpose, nor is it

necessary, to enter into a detailed discus

sion of the question. The evidence conclu

sively establishes certain facts, which,unex

plained, very plainly indicate culpable fault

in the management of this bank. The bank

started in business slightly more than sev

en years before its downfall, with a paid

up capital cf $100,000. Today its directors

and ex-directors, including Matt Walsh and

his busineSS Successor, are indebted to it for

money they have permitted each other to take

from it, in a sum exceeding 80 per cent of its

capital. It is doubtless true that much of

this money will be repaid, but it is equally
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true that a large amount of it will be lost.

The disposition of trustees of moneyed cor

porations to extend mutual accommodations

to each other, at the expense of the owners

and creditors of such corporations, Seems

to have been present in the management of

this bank.

It is a practice entirely too prevalent, and

as pernicious as it is prevalent. Several of

the large loans, other than those to direct

ors, that now appear precarious. were seem

ingly not made in the exercise of that care

that a faithful and dutiful trustee ordinarily

bestows upon his trust. It would require

much ingenuity to reconcile the transactions

involving the loans to and for the benefit of

the Penny Press company with that stand

ard of care that the law devolves upon trus

tees. Other loans, notably those to Col. King

and James H. Bishop & Co., Were appar

ently not judiciously or carefully made.

Several of these large loans were made in

palpable violation of the statute limiting

the amount that may be made to one person,

corporation, etc., and were as offensive to

the principles of sound banking as to the

letters of the law.

Other criticisms in the same direction

might without impropriety be indulged in,

but we do not care to go further. From

what is made entirely clear by this evidence

We have no doubt but the conduct of the

affairs of the bank by the directors should

be carefully looked into, for the purpose of

determining their liability for unfaithfulness

to their trust, and, if we are correct in our

understanding of the law, the duty of mak

ing this scrutiny rests upon the assignee.

It is contended by counsel for the assignee

that such duty does not devolve upon him.

That the right to recover damages for loss

resulting from negligence or fraud is not

assignable. We think otherwise. It is true

that the right to recover damages for purely

personal torts is not as a general rule as

signable. But the right to recover for

damage to property, whether such damage

results from wrongful taking and conver

sion, or from fraud or negligence, is assign

able. In any event, we believe that the

doctrine is well established that a receiver

or assignee of an insolvent corporation may

maintain such an action.

“Thompson's Commentaries on the Law of

Corporations,” Sec. 4121, 4122, 4126, and

cases cited.

Assuming the liabilities of the directors, or

reasonable probability that such liability

could be made out, and that the right to en

force the same passes to the assignee, is the

relation of this assignee to all or any of the

directors such as to legally disqualify him

from fairly representing the creditors? Such

a liability is an asset, and may be a very

Valuable one to the creditors. The relation

of the assignee to creditors is that of a trus

tee to his cestui que trust, and such relation

requires the observance of the most scrupu

lous fidelity in all things appertaining to

the execution of the trust. It has ever been

the policy of the law to place the standard

of qualification upon the highest grounds.

Any personal interest in the subject matter

of the trust adverse to that of the cestui que

trust is deemed a disqualification. Any re

lation so close to a person whose interests

are adverse to those of the beneficiaries of

the trust as would or might tempt the trus

tee to depart from the strictest observation

of his duties, is deemed a disqualification.

This rule does not bend to any personal con

sideration. The man of the very highest

probity is not exempted. Service of two

masters whose interests conflict implies un

faithful Service to one or the other.

The strongest ties of personal friendship,

resulting from long continued business and

social relations of generous and friendly

business partners, must necessarily create a

state of feeling rendering those partners en

tirely averse to taking any action injurious

to each other. And that is especially true

where such persons are upright and duly

recognize their obligations to each other. It

is hardly conceivable that this assignee, a

man of most kindly and generous impulses,

fully appreciative of and grateful for per

sonal favors, and always ready to recognize

and return such favors, could prosecute an

action against his equally kindly and gen

erous law partner that might result in ruin

to such partner. As was stated by the

court in re Mast, Buford & Burwell Com

pany, 58 Minn., 313, 12, an assignee that

could do this would be a man of the great

est firmness and most heroic moral courage.

No man, however firm in integrity, should

ever be placed in such an embarrassing po

sition. He could not do his duty to both his

trust and his friends. Full discharge of

duty to one implies recreancy to the otrier.

Our acquaintance with this assignee leads

us to believe that he would do everything

required by his trust that could be expected

of an honest man.

The burden here is too great. The con
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ficting claims of duty are irreconcilable.

Again, whatever might be conceded to this

assignee in consideration of his exceptional

fitness, the policy of the law absolutely for

bids such inquiry. The bias implied from

the relation itself closes the door to investi

gation. This objection alone is fatal. But

there are others, although less weighty. The

assignee has retained as counsel a law firm

one of whom, Mr. Shaw, was a director of

the bank from the beginning of 1889 until

the time of its failure. This objection may

be obviated by the withdrawal of this firm,

but as matters now exist, it is a serious one.

There are Various other considerations

that are entitled to weight in determining

this matter, among which may be men

tioned the transfer of the $156,000 of

the bank's Cnotes to the American Sav

ings and Loan Association in violation of

the insolvency law. While this transfer

may have been made with good motives, in

View of the condition of the bank, as known

to the directors at that time, it was in no

sense a justifiable proceeding. There must

have been then apparent a strong probabil

ity that the bank would ultimately have to

Succumb.

The intent to prefer the association in

such event was most manifest. This wrong

must be righted by the assignee, with the

aid of his attorneys. While an action con

templating such a result has already been

brought, its prosecution necessarily involves

a charge of misconduct on the part of the

assignee's law partner, as well as the law

partner of one of his attorneys. This is

another embarrassing situation.

We regret exceedingly the necessity for

removing this assignee. Personally he is in

every respect exceptionally well qualified to

administer this trust. But, as we under

stand the law, we have no discretion. Its

behest is imperative and may not be dis

obeyed.

Bill of Lading—Assignability–Delivery of

Goods Consigned.

Ratzer vs. B. C. R. & N. Ry. Hennepin County.

File No. 66138.

J. F. McGEE, Aytope, for Plaintiff and A. E.

#and W. F. BOOTH, Attorneys for de
endant.

The facts sufficiently appear in the memor
andum.

MFMoRANDUM

RUSSELL, J.: On the 5th day of Jan.,

1895, the Morrison Grain and Lumber Com

pany, a corporation of the State of Iowa,

purchased of the Independent Elevator Com

pany, of Britt, Iowa, two carloads of oats,

and of the Central Elevator Company of

Forest City, Iowa, one car load of oats. On

the 5th day of January it delivered two of

the cars and on the 7th day of January the

third car to the Minneapolis and St. Louis

Railway Company for shipment, and re

ceived from it, for each of the cars, a bill

of lading in the following form:

“Minneapolis and St. Louis Railway.

No. 56.

Received from Independent Elevator Co.,

in apparent good order, the following de

scribed property (contents and value un

known), to be forwarded to station, subject

to the terms and conditions of the Dublished

Freight Tariff of this Railway.”

CONSIGNEE AND DES- CARS AND GRAIN

TiNATION. INITIALS. WEIGHT.

Order. 2892 Oats 3840 not

Morrison Grain & | M. & St. L. Graded

Lumber Co. via Erie Desp.

Via Chicago, New C. Chic. &

York, stop at Mor Erie Chgs.

rison, Iowa.

Notify John Ratzer,

Adv'd Charges.

Exhibit A.

W. A. RowLAND, Agent.

The Minneapolis and St. Louis Railway

carried the cars from Britt to Livermore,

Iowa, and there delivered them to the de

fendant, a connecting carrier. While in de

fendant's possession the Morrison Grain and

Lumber Company directed the cars to be

delivered to it at Morrison, Iowa, a station

on defendant's line, which request was com

plied with. On the 12th day of January,

1895, several days after its receipt of the

grain from the defendant company, the Mor

rison Grain & Lumber Company made a

draft on the plaintiff for $850, and attached

thereto the three bills of landing, with the

following words written on the back of each

of them:

“Deliver to order of John Ratzer.

“Morrison Grain & Lumber Co.,

“Per A. E. Rait, Manager.”

The draft was duly presented to the plain

tiff, in the usual course of business in the

city of New York, and on the 16th day of

January, 1895, paid by him.

At the time of the delivery to it by the de

fendant company, the Morrison Grain &

Lumber Company was the owner of the

grain, the legal holder of the bills of lading,

and the consignee named therein.

The right of the consignee to change the

place of delivery and receive the grain at a
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point other than the destination named in

the bill of lading is not seriously contested

by the defendant.

The plaintiff's right of action is based upon

the claim that the defendant's delivery of

the grain to the consignee at Morrison, Iowa,

was wrongful, for the reason that it made

the delivery without requiring the surren

der of the bill of lading.

Plaintiff has presented a large number of

authorities in support of his contention, but

an examination of them shows that they

principally relate to the duty. imposed on

the carrier to deliver to the proper party;

that is, to the holder of the bill and the

owner of the freight at the time of delivery.

The courts are uniform in their holding in

this matter, and most of the cases cited an

nounce this doctrine.

The rule is Well Stated in Sec. 130 in

Hutchinson on Carriers in these words:

“Too great caution cannot therefore be ex

ercised in respect to the right of the person

to whom the delivery is made. No obliga

tion of the carrier is more rigorously en

forced than that which requires delivery to

the proper person, and the law will allow,

in fact, of no excuse for a wrong delivery,

except the fault of the shipper himself; and

where there is any doubt, and it can be de

termined from documentary evidence, its

production should be required. Instances of

great hardship to the carrier frequently oc

cur from neglecting these precautions.

In the absence of a special agreement, or

a statute requiring the carrier to take up the

bill on delivery of the property, it calinot be

held liable for not doing so. It is protected

if it deliver the goods to the party entitled

to receive them. A bill of lading is not ne

gotiable in the sense in which a bill of ex

change or promissory note is negotiable,

where the purchaser need not look beyond

the instrument itself. So far as it is a re

ceipt for the goods, it is susceptible of ex

planation the same as any other receipt.

Bank of Commerce v. C. B. & N. Ry., 44

M., 224.

A decision cited by the plaintiff and most

relied upon by him to Support his position,

is Union Pac. Ry. Co. v. Johnston, 63 N. W.,

144. In that case the Supreme Court of

Nebraska adopt the following language

from R. R. Co. v. Stearn, 119 Penn. St., page

24: “Bills of lading are symbols of proper

ty, and when properly indorsed, operate as

a delivery of the property itself, investing

the indorsees with a constructive custody,

which serves all the purposes of an actual

possession, and so continues until there is a

valid and complete delivery of the property,

under and in pursuance of the bill of lading,

to the person entitled to receive the Samue.”

This fairly states the rule, and it is, in ap

plication, the same as the above quotation

from Hutchinson on Carriers. In the Ne

braska case it is carried beyond its proper

function and is held to require the Surren

der of the bill of lading on delivery of the

property. Such an application is strained,

and not sustained by the greater Weight of

authority. If the bill is merely a symbol of

the property, then if there is no property in

existence, or the property for which the bill

was given has lawfully passed to the right

ful owner from the carrier, it cannot repre

Sent anything. If as Stated by Our Supreme

Court, it is like a receipt, susceptible of ex

planation, then it does not guarantee, by

being outstanding, that the property Is In

the hands of the carrier who issued it.

The Nebraska and Pennsylvania court with

the courts of Kansas, New York and Illi

nois, have held that a carrier is liable if it

issue the bill, even though the goods never

came into its hands. This is the extreme

doctrine, and expressly repudiated by the

Supreme Court of Minnesota in Bank V. R.

R. Co., supra, the decision in which case is

based upon a large number of authorities

from different States and from the Supreme

Court of the United States.

If the carrier is not responsible for the

goods named in the bill when it has not in

fact ever received them, it cannot be held

liable because of the bill still outstanding

when it has made delivery to the party hold

ing the bill and legally entitled to the goods.

The reasoning of our court applies with

equal force to both cases.

The rule that where “one of two innocent

parties must suffer by the acts of a third.

he who has enabled the third person to oc

casion the loss must sustain it,” is well ap

plied in a case where the carrier delivers

to a wrongful party; but has no application

where the bill is outstanding, but the prop

erty has been turned over to the owner of

it in View of the character of the bill of lad

ing as defined by the Supreme Court of Min

nesota in the case above cited. See also

supporting this view:

2:" Nat. Bank V. R. R. Co., 42 Mo. App.,

Dwyer v. R. R. Co., 7 s. W. Rep., 504.

R. R. Co. v. McCown, 25 S. W. Rep., 435.

Judgment for defendant.
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HON WILLIAM LOUIS KELLY,

District Judge, Second Judicial District.
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HOWARD LAW GOOD.

Opinion of Attorney General Childs, Holding

the Howard Charter Bill Constitutional.

In reply to an inquiry addressed him by

the common council of St. Paul as to the

constitutionality of the so-called Howard

Charter bill, Hon. H. W. Childs has given

an opinion. The Journal publishes it as an

interesting example of how opinions can be

written. As far as it knows there has been

little or no criticism of the Howard char

ter bill on the theory that it contravenes

the doctrine of Nichols vs. Walters. The

real point of attack has been that it is un

constitutional under the holding in Alex

ander vs. City of Duluth, 57 Minn. 47. About

the application of this case the attorney

general is discouragingly silent. The fol

lowing is his opinion:

“Calling attention to General Laws 1895,

chapter 8, you state that the city council of

St. Paul requests my views as to the valid

ity thereof.

It is urged, I am informed, that the act is

deemed invalid within the principle enun

ciated in Nichols v. Walters, 37 Minn., 264.

As I view the question that principle has no

application to this act. The court there had

under consideration a statute which classi

fied counties upon an unnatural and unau

thorized basis, namely, a past event. The

act provided for the changing of county
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seats, and among other things, provided that

as to those counties in which the question of

change of location had previous to the pas

sage thereof been acted upon, and the coun

ty seat thereby “fixed or located by such

vote,” no change should thereafter be effect

ed “unless three-fifths of all the Voters pres

ent and voting at such election shall vote in

favor of such change or removal.” As to all

other cases, the question of change of the

county seat was to be dependent upon a ma

jority vote of the electors of the county.

The court in assigning one of the reasons

for its decision says: “Why one county

which had located its county seat by a vote

of its electors twenty-five years or six

months before the act passed should require

a vote of three-fourths of its electors to re

move it, and a county which should so lo

cate it three or six months after the act

passed, may again remove or locate it upon

a mere majority vote, is impossible to con

ceive, except that the last legislation has

arbitrarily so provided. But in Such matters

the legislature cannot arbitrarily so provide.

The act is unconstitutional and Void.”

The act of 1895 is subject to no such crit

icism. As a law it became complete upon

its approval, and at once effective for the

incorporation of municipal bodies. It is in

character and Scope a general enabling act

as much so as to any of the numerous gen

eral laws which have from time to time been

enacted for the organization of cities and

vilages. Indeed, it was doubtless intended

to supersede General Statutes 1878, chapter

10, providing for the incorporation of cities.

It professes in express terms to accomplish

the following, among other purposes:

First:—To provide for the organization of

new cities.

Second—To serve as a charter to cities up

on the repeal of the law, general or special,

under which they are respectively organized.

Third—To enable existing cities to lay

aside their present charters, if so disposed,

and adopt the provisions thereof for their

future government.

I am unable to perceive in its provision

anything in either respect which partakes of

the nature of class or special legislation, or

which otherwise offends against the constitu

tion. It will be seen upon a moment's re

flection that instead of being in the nature

of class or special legislation, its purpose

is quite to the contrary. It seeks greater

uniformity of municipal government, and

looks to the extinction by gradual process

of a variety of special charters. It enables

a city to throw off its old charter and adopt

the one tendered. Such legislation is fre

quently indulged in and is supported by the

great weight of authority. Sutherland on

Stat. Const., 75; Endlich on Inter of Stat.,

499.

It is therefore my opinion that chapter 8

is valid, unless assailable for some other

reason than that above considered. No other

ground has been suggested for its invalid

ity, nor have I considered any other.

Halvor SteenerSon born June 30, 1852, at

Pleasant Springs, Dane County, Wisconsin.

His parents moved to Houston County.

Minn., in 1853 when he was a year old and

settled on a preemption. He was educated

in the county common schools there and at

the high school. In 1875 he entered a law

office at Austin, Minn., and read there two

years. In 1877 he attended Union College of

Law at Chicago and was admitted to Su

preme Court bar of Illinois June, 1878. In

Sept., 1878, opened an office at Lanesboro,

Minn., and in 1880 removed to Crookston.

He was elected county attorney of Polk

County in November, 1880. State senator

in November, 1882, and has also Served as

city attorney for Crookston. He does a

strictly law business and his practice ex

tends over a wide territory in State and

Federal Courts of Minnesota and Dakota.

A long winded lawyer lately defended a

criminal unsuccessfully and during the trial

the judge received the following note: “The

prisoner humbly prays that the time occu

pied by the plea of the counsel for the de

fense be counted in his sentence.”—The Bar

rister.
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ThE LAW of Th E WHEEL.

Solomon has said that “there is nothing

new under the sun,” but the bicycle is a

new thing to the consideration of the courts.

His use for purposes of locomotion and

travel is so recent that as yet there has

been little adjudication as to the rights and

liabilities of travelers employing it on the

highway. The trend of judicial opinion,

however, seems to place it in the category

of vehicles and carriages with the rights

and liabilities attendant thereto.

In the early stages of its popularity the

wheel met strong opposition from both ped

estrians and the agencies of transportation

on the road, the former objecting to its use

on the sidewalk and the latter objecting to

its use on the road, claiming that it was an

object of terror, the use of which was peril

ous in that it frightened horses. In time,

however, the wheel rolled itself into pop

ular favor and use to Such a degree as to

compel its recognition by the courts and the

establishment of its legal status with other

Vehicles. When the courts came to deter

mine the principles applicable to the par

ticular case, it was shown that the wheel

was only an apparent exception to Solo

mon's aphorism, for the principles to which

the courts were compelled to look, were

those laid down by Blackstone, Coke and

the old common law jurists who never saw,

and so far as we know, never dreamed of

the two-wheeled vehicle or the bloomer

girl. We therefore look to the mother

country for the first case involving the law

of the wheel. The English courts early de

cided that the wheel was not an obstruc

tion to or an unreasonable use of the streets

or roads, “but rather a new and improved

method of using the same, and germane to

their principal object as a passageway.”

The first person to bring the bicycle into

litigation was one Taylor, an Englishman,

who had come into collision with One Good

win, who, in the parlance of to-day, was

“scorching” along the highway. Goodwin

was accused of violating a statute making

the furious driving of a carriage upon the

highway an offense, the terms of the stat

ute being, “If any person riding any horse

or beast, or driving any sort of carriage,

shall ride or drive the same furiously so as

to endanger the life or limb of any person,”

etc., proceeding to designate the penalty.

When brought into court, Goodwin did not

deny the allegation of immoderate speed,

but set up that the bicycle was not a car

riage within the meaning of the statute, and

that the word “driven” could not be applied

to the bicycle, and that the statute did not

apply, since bicycles, having been invented

Since the enactment of the statute, could

not have been contemplated by its framers.

He claimed that the mere fact that the bi

cycle had wheels did not make it a carriage

any more than it did a wheelbarrow or rol

ler-skates. The courts, however, held that

the words “any sort of carriage” were broad

enough to include the bicycle and that the

person propelling a bicycle drives it as much

as one drives a horse or as an engineer drives

an engine, for he controls its course and reg

ulates its speed:

The anomolous character of the bicycle and

its use, however, necessitates some slight

variations in applying the law of carriages

and vehicles to it, and it seems that the

wheelmen in riding the road partakes some

what of the nature of a horseman and to

some extent reaps the benefits and disad

vantages of the immemorial usages and cus

toms applicable to him. For instance, it

seems that there is no law requiring a horse

man to turn to the right. The rule seems to

be that a man on horse-back should be gov

erned by his notions of prudence and should

be required to consider somewhat the con

venience of vehicles which he meets, depend

ing upon their character. A horseman

should yield the traveled track to a vehicle,

particularly if it is heavily laden, where he

can do so without peril. The facts that bi

cycles and horses can pass along a track

much narrower than that required for car

riages, and that they also occupy much less

space in length are of weight in determining

the duty of the wheelman or rider. So, too.

is the fact that his control is more absolute

than that of the driver of horses attached

to carriages. A bicyclist, however, cannot

be forced to ride his machine On dangerous

ground, and the cardinal rule, subject to the

above considerations, is: “Keep to the

right.”

In general terms the law of the bicycle

may be summed up in the following para

graphs:

All persons have a right to use a public.

highway in the ordinary manner in safety,

and municipal corporations or cities are lia

ble to bicyclists for injuries incurred by rea

son of defective roads, provided they are not

guilty of contributory negligence. But a mu
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nicipal corporation is not an insurer, and all

that is required of it is that it shall use rea

sonable diligence to keep the highway in rea

sonably good condition for safe travel by the

ordinary means or vehicles in general. But

the corporation is under no special obliga

tion to wheelmen, and an obstruction or de

fect which will cause an injury to a wheel

Or its rider, Will not Sustain an action unless

it is also sufficient to operate as a defect with

relation to vehicles in general. Thus, a

stone might be disastrous to a bicycle and

still have no effect upon a carriage, and in

such case the wheelman would probably

have no action.

The driver or owner of a vehicle who will

fully or negligently causes a colision or dam

ages a bicycle while left standing by the

street curb or roadside, would be liable for

the injury; but it is the duty of a wheelman

to avert collisions if possible, and he cannot

recover damages unless he himself was free

from contributory negligence in permitting

the collision or the injury complained of.

A person injured while committing an il

legal act cannot recover therefor; so in States

having Sunday laws, a wheelman riding on

Sunday for business or pleasure cannot re

cover damages if injured.

When bicycles are going in the same di

rection the hindermost may pass the others

on either side. But one riding on the left

hand side of the road probably assumes all

risks and is prima facie guilty of negligence.

Though in general a bicycle has no right

upon the Sidewalk, a pedistrian has a right

to walk in the highway and may cross the

street where he pleases, but he is guilty of

negligence which will prevent recovery of

damages if he attempts to cross immediate

ly in front of a moving vehicle, and for the

purposes of Such a case, the fact that the

Vehicle is on the left-hand Side of the road

is not alone evidence of negligence to charge

the rider or driver.

If the bicyclist rides at an immoderate rate

of Speed on a highway or street and while

so doing injures a pedestrian, he may be lia

ble either civilly or criminally, for his reck

lessness in riding at such a rate of speed

will, in general, be held to supply the want

of criminal intent. Thus, it has been held

that where a bicyclist kills a human being

while going at a dangerous speed he may be

convicted of manslaughter. But what is

“an immoderate rate of speed” is a question

to be determined in View of all the circum

stances of the case, as time and place, for

what might be a perfectly safe rate of speed

upon a contry road might be murderous on

a city Street.—The Law Student's Helper.

Bill Nye, who died recently, was admitted

to the bar in Wyoming. He gives as a rea

son for leaving the practice of the law:

“Having written some humorous sketches

which brought me in some sixty dollars in

a single year, it so dwarfed my income from

my law practice that I took up newspaper

writing.” He wrote for several western pa

pers and then started the Boomerang over

a livery stable. Over the door of the office

was a sign which read, “Twist the Tail of

the Gray Mule and Take the Elevator.” He

named the paper the “Boomerang” because,

he said, he never could tell where the thing

would land.—The Collector & Commercial

Lawyer.

Hon. J. N. Searles, of Stillwater, was born

at Royalton, Ohio, in 1840. He received his

education at Hiram College in that state

and completed a course of legal study at

Michigan University. In 1869 he opened

his law office at Hastings, Minnesota, but

in 1882 removed to StillWater, where he

soon built up an excellent practice. He has

given special attention to corporation law

and, as evidence of his ability, enjoys a

clientage composed of the leading lumber

men of the State. Mr. Searles served with

distinction during the late war and attain

ed therein the rank of captain.
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HON. HENRY CLAY CALDWELL,

The American Law Review in its Mafch,

1896, number, prints a picture and an article

by Hon. Henry Clay Caldwell and says of

its author:

“For fifteen years he has steadily depart

ed from the old idea, which was Once para

mount in the Federal judicial mind in rail

way receivership cases, which placed the

rights of the bondholder in the fore and ig

nored the rights of general creditors, whose

labor, skill and materials had maintained

the property for the benefit of the bondhold

ers. During that length of time he has

steadily refused to grant receiverships over

insolvent railway properties, unless the ap

plicants would consent to insert in the order

appointing the receiver, a clause providing

for the payment of meritorious claims of

the character above indicated, and also of

meritorious claims arising from the destruc

tion of property by railway torts and the

like. In this he has been steadily opposed

by other Federal judges and there is a

remarkable dictum in an opinion delivered

in the Supreme Court of the United States

condemning his policy and practice in this

regard.*

Judge Caldwell's views on the subject of

issuing injunctions against the striking em

ployes of railroad companies and railroad

receivers have attracted the attention of the

whole country. He has acted, in more than

one conspicuous case, upon the principle that

an injunction cannot be issued by a court

of justice to restrain the employes of a rail

road company from quitting work separate

ly or in a body; because to restrain such

liberty of action would create a state of

slavery. It will be remembered that a prom

inent railroad attorney procured from a

United States district judge within the

Eighth Federal Court an order restraining

the employes of the receivers of a railway

system from striking in view of a contem

plated reduction of their wages; and that

such proceedings were had that this order

came before Judge Caldwell for revision.

He said, in Substance, that if the railroad

property had been honestly managed, no

such application would have been necessary;

that the wages of the employes of the re

ceivers would not be reduced except upon

sixty days notice to them, and not then with

out an investigation before the court, in

which they should have a full opportunity

to be heard and to present their side of the

case. He said in substance that the receiv

ers, whom he had placed in charge of the

property, were the Servants of the court,

and that the distinguished railroad attorney,

who was making this application, was as

*In Eneeland V. American Loan &c. Co.,

136 U. S., at p. 97, opinion by Mr. Justice

Brewer, the following language occurs, the

italics being ours: “Indeed, we are advised

that some courts have made the appointment

of a receiver conditional upon the payment

of all unsecured indebtedness in preference

to the mortgage liens sought to be enforced.

Can anything be conceived which more thor

oughly destroys the sacredness of contract

obligations? One holding a mortgage debt

upon a railroad has the same right to de

mand and expect of the court respect for

his vested and contracted priority as a hold

er of a mortgage on a farm or lot.” The

bar in the Eighth Federal Circuit under

stand that this language was directed

against the practice of Judge Caldwell above

referred to. We may shrewdly suspect that

it was to offset these remarks that Judge

Caldwell carefully collated and cited in his

subsequent opinion in Farmers Loan &c.

Co. v. Kansas City &c. R. Co., 53 Fed. Rep.

182, all the utterances on this subject of

Mr. Justice Brewer while still holding the

office of United States Circuit Judge; show

ing that in one case, where the receivership

had been granted on a bill filed by the rail

road company against its creditors, receiv

ers' certificates had been issued to take up

over $3,000,000, much of it evidenced by the

promissory notes of the railroad corporation

indorsed by certain rich men, given to raise

money to keep the road in operation. The

debts evidenced by these notes have been

contracted more than six months before the

receivership—some of them nearly two years

before—and the case consequently did not

come within the so-called “six months rule.”

The idea of a railroad mortgage being the

same as “a mortgage on a farm or lot,”

did not seem to operate here. Of course, no

order was ever made by any court making

all the unsecured indebtedness of a railroad

company preferential. It is perhaps general

ly known to the profession that the Eng

lish Court of Chancery refused to appoint

receivers of railways, and consequently that

this remedy is not known in that country.

Our courts have justified the exercise “ this

jurisdiction chiefly on the ground that a

railroad is a public institution, and can

not when embarrassed, be allowed to be

impeded by the levying of executions upon

its rolling stock or other properties. This

very reason assimilates a railroad on land

to a ship at sea, and calls, of course, within

reasonable limits, for the application of the

rule of admiralty law, which requires the

liens on a vessel to be discharged in the

inverse Order of their date; SO that, to use

an expression frequently found in the books,

“a mortgage on a ship takes the fragments.”
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much the Servant of the receivers as were

the men who operated the trains upon the

road; and he told him, in substance, to go

home and attend to his proper functions, and

not interfere with the policy of the court

toward other employes of the court's officers,

the receivers. On another occasion, when an

application was made to him for an injunc

tion to prevent the striking employes of his

receivers from interferring from the railway

property, he refuses it on the obvious ground

that no such injunction was needed; since

the property was within the custody of the

court, and anyone unlawfuly interferring

with that custody would place himself in

contempt of the court. These instances,

which could be greatly multiplied, illustrate

the strong Sense of justice, united with a

large practical common sense, which are

the distinguishing features of this great

judge.

Though but sixty-three years of age and

Still Strong and vigorous, he has been on the

Federal judicial bench for thirty-two years.

He is one of the two living Federal judges

that enjoy the honor of holding commis

sions signed by Abraham Lincoln, the other

being Mr. Justice Field. He is one of the

few surviving members of the republican

convention which met in the “Wigwam”

in Chicago, in 1860, and nominated Abraham

Lincoln for the presidency. He subsequent

ly served with courage and distinction in the

Civil War, and resigned the office of colonel

of a regiment of cavelry to accept the office

of United States district judge for the East

ern district of Arkansas. The appointment

was very unpopular in Arkansas. The spec

tacle of a man getting out of the saddle and

ascending the bench was looked upon with

general aversion and distrust. But Judge

Caldwell kept his court out of politics and

administered justice with such firmness, im

partiality and sound common sense that he

soon acquired an affectionate hold upon the

people of that state, and there is no more

popular man in it today. He was promoted

to his present position, that of Circuit Judge

for the Eighth Federal Circuit, to fill the va

cancy caused by the promotion of Mr. Cir

cuit Judge Brewer to the Supreme bench,

by President Harrison. The appointment was

entirely unsolicited on his part and was

quite a surprise to him. In fact, he hesitat

ed for some time in accepting it, on the

ground that it would take him from his home

and oblige him to travel over a vast cir

cuit during a considerable portion of his

time. But, with the creation of the United

States Circuit Court of Appeals, he became,

by reason of seniority, the presiding judge of

that circuit, and most of his judicial work

is performed at St. Louis, in that capacity,–

his associates being Mr. Circuit Judge San

born, appointed for Minnesota, and Mr. Cir

cuit Judge Thayer, appointed from Missouri.

In stature, mind and heart, Judge Cald

well greatly resembles Abraham Lincoln.

Like Mr. Lincoln, he stands at the remarka

ble height of six feet four. Like Mr. Lincoln,

he carries on his tall frame a very large and

massive head. Like Mr. Lincoln, he comes

from Virginia ancestors. Like Mr. Lincoln,

he has remained, through every elevation of

official station in touch and in sympathy

with the common people. So extensive have

the public acquired a knowledge of his char

acter in this respect, that there is at the pres

ent time a strong, though quiet movement

on foot, to make him a candidate for the

presidency; and there are well informed poli

ticians who do not hesitate to predict that

if those who favor the free coinage of silver

put in the field a separate candidate, Judge

Caldwell will be the man. The following ex

tract from a private letter received by the

author of this sketch on the day of this writ

ing, from a well informed politician in Chi

cago, indicates the nature of this feeling and

movement: “There was a gentleman in my

office today, who has been in correspondence

with a number of prominent men in the west

on political matters in general; and he tells

me that in every instance Judge Caldwell's

name was the one name placed above all

others. The silent mutterings that are now

abroad in our land are surely going to break

forth by the time the St. Louis convention

comes together.”

Judge Caldwell is not, of course, a party to

Such a movement. He rightly takes the view

that members of the judicial bench should

not be active aspirants for political offices.

But if such a nomination were to come to

him unsolicited, there are those who believe

that he would not feel at liberty to decline it.

He does not believe in concealment in polit

ical thought or action. So far as We are

aware, he has never hesitated in giving frank

expression of his views on the political ques

tions of the time. We do not undertake to

speak for him, but we believe that the public

and private utterances of those views which

he has repeatedly made will justify us in
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stating that they are substantialy as fol

lows: (1) He is in favor of the free coinage

of silver at the ratio of sixteen to one, and

wholly without reference to any action

which other governments may or may not

take. He also believes that a law should be

passed providing that all debts may be dis

charged either in gold or in silver at the deb

tor's option, and making void all contracts

by which, the debtor waives this option. We

believe that we state his expressed View on

this subject correctly: it is wholly aside from

the purpose of this sketch whether we concur

in them or not. (2) He is unalterably opposed

to remitting the duty of furnishing the paper

currency of the country to private State

banking corporations, whether with or with

out the superintendence of the Federal gov

ernment. On the contrary he believes that

the paper currency of the country should be

furnished by the general government alone.

(3) He is in favor of the passage and en

forcement of just and Wholesome laws, pro

tecting the people against monopolies and

trusts, and controlling, to this end, the exer

cise of corporate franchises.

THE LEGAL PRESS,

The Yale Law Journal for March has an

instructive article by Prof. T. S. Woolsey

on the Consequences of Cuban Belligerency.

The American Law Register & Review

gives the third of a Series of papers discuss

ing the important question what sort of in

terest is sufficient to warrant one's insuring

the life of another.

The leading article in the American Law

Review for March–April is by Judge H.

C. Caldwell on Railroad Receiverships in

Federal Courts.

In Illinois they are still worrying over the

rule in Shelley’s case which is in force there

and the Chicago Legal News publishes a

paper on the subject by Lessing Rosenthal.

After reading it the Journal is glad the rule

has been abolished in Minnesota.

***The liability of a member of a building

and loan association to assessments made

for the purpose of covering losses and equal

izing the members, so that they may all go

out on an equal footing, is sustained in

Wohlford v. Citizens' B. L. & Sav. Asso.

(Ind.) 29 L. R. A. 177; and with the case is

a note on the liability of advanced members

of a building and loan association to assess

ments for losses.

LiTERA RY NOTES.

The Review of Reviews is almost indispen

Sable to the general reader Who Wishes to

keep abreast of the rapidly developing in

ternational questions of the day. In the

April number there is a full and able edito

rial discussion of the complicated African

situation, which is described as “the drama

of “Europe in Africa.’” The mixed inter

ests and motives of England, Russia, Italy

and France in the Dark Continent are clear

ly set forth. Russia's general attitude tow

ard the European powers is also discussed,

and the editor comments briefly on Ameri

ca's relations with Spain, our interest in

the Cuban revolution, and the present status

of the Venezuelan boundary dispute. In

addition to this editorial treatment (in the

department entitled “The Progress of the

World”) the Review presents a remarkably

complete survey of the Cuban situation by

Murat Halstead, a summary of the best

current thought in England on the subject

of international arbitration, and a vivid ac

count of the relief work now going on in

Armenia. In short, the Review of Reviews

records a month’s activities in both hemis

pheres.

Justice Brewer of the United States Su

preme Court has, in a recent address, ex

pressed himself as favoring the following

reforms in the jury system:

1st. In criminal cases, he believes that

unanimity should be required, but that in

civil cases the verdict of nine or ten jurors

should control.

2nd. Better wages should be paid them, so

that it would not be such a pecuniary Sac

rifice for the business man to Serve his

country.

3rd. Better accommodations should be

furnished them, in the way of chairs on

which to sit, rooms in which to sleep, etc.

4th. More power to the judges in pointing

out the material portions of the evidence,

and in giving them the benefit of his learning

and experience, thus making him a judge in

fact and not a mere moderator or chairman.

There is a new law paper published in

Fargo, known as the Northwest Law Jour

nal. The proprietors are D. W. Clandenen

and Carl Pinney. We can but sympathize.
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DISTRICT COURT.

THE PUBLISHER.

of the Minnesota Law Journal is anxious to

extend the usefulness of the magazine in

the state, and it is our aim to report as

many District Court decisions as possible.

But to ensure this end we look to our Sub

scribers throughout the state. We shall be

glad to receive memoranda of cases decid

ing new or doubtful points, and hope that

this means will be taken to preserve import

ant decisions by voluntary effort on the

part of those interested in such cases.

NEW SUPREME COURT RULE.

The Supreme Court has amended its Rule

XI by striking out the word “eighty” and

inserting the word “sixty” so that appel

lant's brief has now to be served twenty

days before the beginning of the term oc

curring more than sixty days after the ap

peal is perfected instead of more than

eighty days. The rule as amended reads as

follows:

Paper Books and Briefs—Furnishing

Copy to Adverse Party.—At least twenty

days before the term of this court at which

a cause is noticed for trial by the appellant

or plaintiff in error, and in all cases at least

twenty days before the first term of this

court, commencing more than sixty days

after the appeal is perfected or writ of error

served, the appellant or plaintiff in error

shall deliver to the adverse party a copy of

the paper book, and of the assignment of er

rors, and of his points and authorities; and

on or before the first day of the term at

which the cause is noticed for trial the re

spondent or defendant in error shall furnish

the adverse party a copy of his points and

authorities.

As changed April 7th, 1896.

SUPREME COURT Nores.

Motions to advance causes on the calen

dar will be heard when such cause is of

great public importance, or where an imme

diate trial will prevent further litigation,

by filing with the clerk of court an affidavit

setting forth the facts upon which such mo

tion is made, and no notice need be served

on the adverse party of such affidavit.

Where the records do not contain all the

evidence of the case as ordered to be placed

therein by the trial judge, they will be re

turned to the District Court to have the

bill of exceptions amended so as to include

the amendments and evidence directed by

such judge to be incorporated therein at the

time he settled the Same.

Where an order sought to be reviewed is

not a final determination of any of the re

lator's rights, and application for a Writ of

certiorari will be denied.

La Fleur vs. Home-Savings and Loan Association.

(Hennepin County.)

Building and Loan Associations; remedy when

insolvent—The remedy given the states through its

attorney general and at the instance and upon re

port of the'' examiner, as against such asso

ciations vio# the law, given by chapter 131 of

the laws of 1891, is not exclusive of, although sub

sequent to, the provisions of chapters 34 and 76 up

on the same subject.

Same—Neither are the£ of chapter 131

inconsistent with those of chapters 34 and 76, but

are merely additional and connective.

Same; Test of Insolvency; Impairment of

capital—There is no distinction between such as

sociations and other financial corporations as re

spects the question of what constitutes legal in

solvency; the rule is the same, requiring that it be

shown that they have failed to pay their just ob

£ when falling due, in the ordinary course

of business. The fact that the capital becomes im

paired. from any cause. does not show a state of in

solvency, although thereby the stockholders with

drawing are forced to wait for the sums otherwise

payable to them.

Status of Stockholders:–Stockholders, borrow

ing or non-borrowing. are not creditors of the as

Sociation in '' sense of the word; they are mem

bers and joint investors in the concern.

This action was brought under Chapter

76, General Statutes 1878, on behalf of cer
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tain of plaintiffs stockholders, praying

that a writ of injunction issue herein, re

straining the association from exercising

any of its corporate rights, and for the

appointment of some suitable person as a

receiver of all its assets.

Various acts on the part of the associa

tion were alleged as a ground for the judg

ment sought, including the insolvency of

the defendant, and mismanagement on the

part of the officers and directors. The de

fendant claimed that the action was im

properly brought under Chap. 76, and that

the plaintiffs exclusive remedy was to pro

ceed under Chap. 131, Gen'l Laws 1891.

Judge Pond, before whom the case was

tried, overruled the defendant on this

point, but refused to appoint a receiver.

The memorandum accompanying the decis

ion is one of much learning and discusses

very completely many unsettled questions

of contemporary interest concerning the

affairs of building associations. It was

printed in full in the Minneapolis Times of

April 6, 1896, and did the limits of The

Journal permit, it would be glad to repub

lish it here. As it is, it has only space to

give the following extracts on the ques

tion as to what constitutes insolvency in a

building association.

Second—It is further urged with great

earnestness that the defendant is an in

solvent corporation and consequently that

the plaintiffs are entitled to the appoint

ment of a receiver.

The solution of this question must de

pend upon what is meant by the term of

insolvency, as applied to building and

loan associations. If this term is to be

employed in its ordinary commercial

sense, the defendant cannot be said to be

insolvent. Some courts, however, have at

tempted to apply a different rule to these

associations by holding them to be insol

vent when found unable to pay back to

their stockholders the amounts respectively

contributed by them, but it is not easy to

see why this distinction should be made.

I think this attempt to adopt a new rule

has largely arisen from a failure to prop

erly understand the nature of these corpora

tions. As business, money-making institu

tions, into which they have grown, they are

comparatively of recent origin, and the

well adjudicated cases determining their

rights and liabilities are few in number.

A careful examination of their by-laws,

their articles of incorporation, and the leg

islative acts under which they operate, will

disclose them to be pure financial institu

tions, as much as any real estate, mercan

tile or banking concern. They have many

features common to ordinary partnerships

and corporations, and possess rights and

liabilities common to and inherent in each.

Some courts, however, have coined the

word corporate-co-partnership as properly

descriptive of them, and probably that term

will best suggest their true character.

Towley vs. Am. Bldg. Soc'y, 61 Fed. Rep,

446.

All members of the association, whether

investing or borrowing, contribute to a

common fund, which constitutes the capi

tal of the concern, and then share pro rata

the profits and losses of business trans

acted. They must all be stockholders, and

hence investors, to the extent of their hold

ings. The membership, however, may prop

erly be, and generally is, classified as bor

rowers and investors. The investing mem

bers are such as purchase stock for the

sole purpose of pecuniary profit, the same

as investors in other moneyed corporations.

The borrowing members are those who be

come stockholders upon the installment

plan, with the right to offset, for the pur

pose principally of borrowing money, and

Consequently hold the double relation of

debtors and investors. Neither is a cred

itor.

An investing member is no more a cred

itor of the association than is the holder of

any other stock a creditor. He is properly

owner of the accumulated capital to the ex

tent of his investment, with the added right

to share in the dividends earned, and the

consequent obligation to bear his propor

tion of the losses sustained. His rights and

obligations in this regard are not different

from the holder of any other kind of stock.

He is no more warranted in denominating

himself a creditor of the association than is

a member of any business copartnership

by reason of that relation for declaring him

self a creditor of his firm.

The three distinctive features of these

associations, to-wit, first, that its borrow

ing members must also be investing mem

bers with the right of offset; and second,

that all its business transactions to the

extent of loaning its funds must be con

fined to its own membership; and, third,

that its stockholders may, from time to
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M. B. Webber was born in Raymond, Ra

cine County, State of Wisconsin, and reared

upon a farm attending district school until

he entered the Racine High School and pre

pared for college. In 1875 he was graduated

from Hillsdale College, Michigan. He then

began the study of law in office of Hon. W.

H. Yale at Winona, Minn., was admitted in

the fall of 1877 and shortly thereafter

formed a partnership with Governor Yale

Which continued under firm name of Yale

<& Webber until March, 1881. He was elect

ed county attorney of Winona County in

1880 and held the office for two years, since

which time has held no public office. He is

a Republican in politics but not a politician.

He is attorney at Winona for C. M. & St.

P. and C. B. & N. R. R. In September, 1895,

he formed a partnership with Edward Lees

under firm name of Webber & Lees.

time, under certain rules, have their pro

rata share of the capital stock refunded,

afford no reason for regarding the stock

Jholders in these concerns in any different

light than investors or part owners in

the corporation assets. The ancient pur

pose, to-wit, “mutual aid and assistance in

securing homes,” for which these building

and loan societies were first brought into

being, exists now only in name. The idea

Of “mutual aid or mutual asssistance” is

no more dominant between these corpora

tions and their members than it is between

Other loaning corporations and their bor

rowers. If there is any difference, it is in

favor of the latter. It is a well-known

fact that they loan money to their mem

bers upon all classes of real estate security,

without regard to whether the funds are

wanted for the purpose of building a home

or dealing in wheat options. The only con

dition made by them in negotiating a loan

is that the security shall be satisfactory.

In every instance the borrower becomes a

party to a hard bargain. Instead of being

“aided and assisted” he is crowded into

paying an exorbitant price for the use of

the money which he borrows. Being with

out the protection of the usury laws, he is

left to be fleeced much according to his

necessities. Under the guise of “premi

ums” he is compelled to pay almost

double the rate of interest exacted by other

loaning concerns. These associations are

therefore not only purely financial and

money-making in their character, but in a

great many cases they become extortioners

and Oppressive in their dealings. It is a

grave question whether section 24 of chap

ter 131, which excepts these associations

from the wholesome influence of the usury

law should not be regarded as class legisla

tion. Maudkin vs. Am. SaV. and Loan

Assn., 65 N. W. R., 645.

If this reasoning is good, it must follow

that in determining whether a building and

loan association is insolvent, the Sanme rule

must be applied as in the case of other in

stitutions. If the association is able to pay

its debts and liabilities in the ordinary

course of business as they mature, then it

must be held to be entirely solvent within

the meaning of the law. Every reason that

exists in any case for making this the test

of solvency, exists in the case of building

and loan associations. That they may le

gitimately incur debts in certain cases and

thereby actually become insolvent within

the commercial rule, as will be seen fur

ther on, there can be no reasonable ques

tion.

There remains to be considered, under

this head, the rights of withdrawing mem

bers. It may be said at the outset that

these rights are matters of original contract

and must be respected. If he becomes tired

of his investment and files his stock for

Withdrawal, he must Wait his turn, as he

agreed to do. The association did not con

tract to refund to him whenever he might

ask for it, his pro rata share of its assets.

The agreement on the part of the Withdraw
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ing member to let his contributions remain

with the association until they can be re

paid him from a particular fund, is as sa

cred as the contract on the part of the asso

ciation to reimburse him out of that partic

ular fund When accumulated. He has no

cause of action to recover back what he

has paid in until this fund has been ac

cumulated, and then only to the extent of

the accumulation.

Neither does the impairment of capital

stock give the withdrawal stockholder any

right to wind up the association and pres

ently share in its assets. That is made no

ground, under the statute, for the appoint

ment of a receiver. This would seem con

clusive from an inspection of section 27 of

chapter 131, which anticipates such a condi

tion of things and proceeds to specifically

point out the remedy therefor. That the

legislature intended these associations to

continue in business, even after impair

ment of their capital stock, is the only con

ceivable reason for the enactment of this

statute in its present form. This Section,

among other things, provides: “That when

ever the capital of an association has been

impaired by losses in excess of its reserve

fund and profits earned, it shall be the

duty of the directors to suspend sales of

all classes of Stock until such losses have

been adjusted and distributed pro rata as

a charge upon the shares of stock in force.

If the impairment of capital was to be

made good ground for winding up the con

cern, then this provision is a delusion and

meaningless. Of course, its enactment

must have been for a purpose and that

purpose would seem to be to enable these

associations to prosecute their business, the

Same as other financial corporations, even

after overtaken by such misfortune. The

legislature seems to have taken pains to

provide this remedy which, owing to the

peculiar nature of the association, would

alone equitably permit its business to be

Continued after losses had broken into its

capital stock.

The conclusion is that the commercial

rule of insolvency must be applied to build

ing and loan associations the same as to

other financial corporations, and further

that the impairment of defendant's capital

stock, gives the withdrawing members no

right to any relief therein.

*-*

Arthur R. Rogers vs. Minneapolis Trust Co., as

Assignee of the Northwestern Guaranty Loan

Company.

(Hennepin County.

Stockholders Liability.

1. Jurisdiction of Court.

2. Stockholders—Non-resident.

A judgment was obtained by the L. Kim

ball Printing Co. against the N. W. Guar

anty Co. for the sum of $46, which judg

ment was duly assigned to the plaintiff,

Arthur R. Rogers, for a valuable considera

tion, by said L. Kimball Printing Com

pany, and the assignment was duly filed in

the office of the District Court Oct. 18, 1893.

This action is to collect the aforesaid

judgment.

The N. W. Guaranty Loan ASSn. is hope

lessly insolvent and the Minneapolis Trust

Co. has been appointed as assignee of the

said insolvent.

A large number of defendants are named

in the complaint, among which are a large

number who are non-resident Stockholders

in the insolvent company. The entire as

sets of the N. W. Guaranty Co. are in the

hands of the Minneapolis Trust Co., aS

signee, and the real value of the said assets

cannot now be determined upon the trial

of this action.

Seven or eight hundred creditors of the

N. W. Guaranty Loan Co. have filed inter

vening complaints herein setting up their

claims against the aforesaid company

amounting to about $2,543,689.29, but the

exact amount which should be allowed

each person cannot now be determined, nor

can the exact value of the assets now in

the hands of the Minneapolis Trust Co., as

receiver, be ascertained.

ELLIOTT, J.: As conclusions of law,

the following named defendants, as Stock

holders of said N. W. Guaranty Loan Co.,

and over whom this court has jurisdiction,

are liable to the extent of the par value of

the amount of stock as aforesaid owned and

held by them, for the debts of said com

pany, existing at the time of the appoint

ment of said receiver, to-wit, May 20th,

1893, after deducting the value of the assets

now in the hands of said receiver which

value shall be ascertained by the court

upon the further hearing of this action. *

* * (Here follow the names of resident

stockholders). It is therefore Ordered that

the further hearing of this action be and the

same is hereby continued to the next gen

No. 582.68.)
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eral term of this court for the purpose of

determining the amount of claims to be

allowed herein against said Northwestern

Guaranty Loan Co., and for such other and

further relief as may seem fit and proper.

It is further ordered that a receiver be ap

pointed herein upon five days notice to the

parties appearing in this action.

Flannagan oagainst The St. Paul City

Railway Company.

James

(Ramsey County. No. 64128.)

Notice of Motion—Precedence.

Where a motion for new trial is made, and by

consent of the parties is set for hearing; and at

the close of the hearing of such motion, defend

ant moves for judgment, such motion for judg

ment must be made subject to the effect of the

piaintiffs motion for a new trial.

C. D. & THOS. D. O'BRIEN, appeared as attorneys

for plaintiff. and MUNN, BoYESEN & THYGESON,

for defendant.

BRILL, J. “I do not understand upon

what basis the jury awarded damages in

this case. They might, upon the evidence,

have found a Verdict for the defendant, but

if the plaintiff was entitled to anything he

was clearly entitled to a much larger sum

than was allowed him by the verdict of the

jury. The evidence was undisputed that his

hack, which was worth seven or eight hun

dred dollars, was considerably broken, and

the carriage-maker, who repaired the hack,

a reputable man, placed the damages to the

vehicle at from $300 to $350. The plaintiff

testified to injuries to the harness to the ex

tent of $20. He also testified that he was

earning $5.00 a day at and prior to the time

of the injury, and that he was totally dis

abled for more than two weeks. It clearly

appeared that the plaintiff sustained consid

erable injuries to his person. He was

thrown violently to the ground, was bruis

ed and cut, one ear was nearly torn from

his head, he was rendered senseless, and re

quired surgical and medical attendance. No

effort was made to show that the inju

ries to his property or to his person were

less extensive or less Severe than were claim

ed by the plaintiff; and yet the jury fixed

the entire damages at $136. The verdict was

evidently a compromise. It was not based

on the evidence, and ought not to be allowed

to stand.”

“When the verdict came in,” “the

plaintiff's attorney at once gave notice of a

motion for a new trial because of the inade

quate and insufficient damages, to be heard

* * *

upon the minutes. The court consented to

entertain the motion, and, by consent of the

parties, the hearing of the motion was fixed

for Saturday, the 28th inst. Defendant took

a stay of proceedings for thirty days subject

to the right of the plaintiff to make the mo

tion aforesaid. During the argument of the

motion, Or at the close, defendant's counsel

indicated a desire to make a motion for

judgment notwithstanding the verdict, under

the provisions of Chap. 320 of Laws of 1895.

(a motion having been made at the trial to

direct a verdict in defendant's favor) and re

quested the court to take no action upon the

motion for a new trial which would inter

fere with defendant's rights in this regard.

Defendant had given no notice of such a

motion. Plaintiff's motion had been set for

hearing by consent of the parties and was

heard. If defendant desired to make the

motion for judgment it might have been

proper for defendant to have presented this

to the Court as a reason why the court should

not hear the motion of the plaintiff upon

the minutes. The plaintiff having given no

tice of his motion, and the court having con

Sented to hear it, without objection, and

having set it down by consent of the par

ties, and having heard the motion, the right

of defendant to make the motion for judg

ment would seem to be subject to the result

of the plaintiff's motion first made. How

ever, if defendant has the right still to

make the motion, it is not intended by what

is here said to interfere with such right.”

Hellen M. Hayes vs. Lizzie Wadleigh, et al.,

(Ramsey County. No. 64113.)

Answer After Default.

r: Where a plaintiff fails to answer until the

time for answering has expired, the court may

ermit him to answer where such default has

en made innocently and in good faith.

Plaintiffs are not obliged to receive a joint

£er when one of the defendants is in de

ault.

FRANK E. ENCELL, for plaintiff; and M. L. COR

MANY., for defendant.

KELLY, J. “I make this order on the mer

its, although many merely technical objec

tions have been urged. This action is in

claim and delivery, and, from the sheriff's

return, the summons and complaint was

served on Jan. 30, 1896, upon defendant

Wadleigh, and on Feb. 3rd, 1896, on defend

ant Cormany. It is claimed that on Feb. 20,

1896, an attempt was made to serve a joint

answer of the two defendants on Frank E.

Encell, plaintiff's attorney, but that his office
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in St. Paul was not open, nor was his resi

dence.

It is admitted that Mr. Encell WaS per

sonally absent from St. Paul at the time,

but the decided weight of the testimony is

that his law office was kept open from 8:30

A. M. to 6 P.M., of the day in question. The

affiant Barnes, who swears it was closed

omits to say at what time he called. The

court cannot assume that he called between

the hours fixed by the statute for such ser

vice. See Sec. 5204, Statutes 1894. I am sat

isfied had he called during business hours

he could have served the papers. But in

any event the defendants as of right, could

not compel plaintiff's counsel to accept a

joint answer, when One answering defend

ant was already in default.

Defendant Cormany swears that immedi

ately on learning from Barnes of his failure

to serve the answer on Feb. 20th, he (Cor

many) on Feb. 21st, deposited in the post

office at Minneapolis, (where he resides,)

a copy of said answer under cover, address

ed to “Frank E. Encell, Esq., at his office in

the city of St. Paul, Minn.,” postage paid.

He swears also, that he mailed at the same

time, the “original answer” to the clerk of

this court. In these statements, I am Satis

fied, to put it as mildly as possible, he is

mistaken as to the time of mailing. I am

so satisfied, (1st) because plaintiff has pro

duced and identified the original envelope,

addressed to Mr. Encell and which covered

this answer, and the Minneapolis post mark

thereon shows it was mailed “February 24th,

5:33 P. M.”; (2nd) because the original an

swer said to have been mailed to the clerk

of this court at the same time, is among the

papers, and marked “Filed Feby. 25th”; and

(3rd) because on this original answer I find

the following endorsements, apparently in

the defendant Cormany's hand writing, viz:

“Copy duly mailed to Frank E. Encell, Union

Block, St. Paul, February 24th, 1896.”

On Feb. 24th the order of this court re

quiring these defendants to appear and be

examined touching the whereabouts of the

property in dispute was served on the de

fendants. They then evidently attempted

to serve the answer by mail on Feb. 24,

but defendants were clearly in default, and

this attempted service by mail is insuffi

cient, especially as the answer was prompt

ly returned on Feb. 25th by Mr. Comfort,

who had meantime been substituted as

plaintiff's attorney.

My disposition is always to relieve against

honest defaults and inadvertences. But an

inspection of these files shows such utter

recklessness of assertion on the part of the

defendant Cormany, (who seems to run the

Whole business,) that I must in common jus

tice hold him and his client to strict practice.

There is a great deal in the defendant's

moving affidavits not material or relevant

to any issue yet before the court; and much

that tends to show that these defendants

even, if allowed to answer, have no Valid

defence in this action.

Jno. Rustgard was born in Norway, Octo

ber 21st, 1863, came to this country in 1880

and located in Minneapolis, Minn. In 1886

he entered the State University of Minneso

ta, taking the academic and legal courses,

until the spring of 1890, when he was admit

ted to the bar. Shortly afterwards he open

ed a law office in Minneapolis, where he

practiced until the fall of 1891, at which

time he removed to Tower on the Vermil

lion Range. During the summer of 1892 he

removed to Duluth, where he has been prac

ticing ever since. Up to date he has never

lost a case in the Supreme Court.

Counsel: Now, Mr. Jenks, you Say Mr.

Joseph Jenks is a distant relative of yours?

“Yes.”

“What relation is he?”

“My brother.”

“But you just said he was a distant rela

tive?”

“So he is; at present he is residing in-In

dia.”
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Laken Phalen Land and Improvement Co. vs.

st Rose Lindeke, et al.

(District Court, Ramsey County.)

Probate Law—Liability of Heirs for De

| cedents Debts.

The heirs of a decedent to whom his estate

has been distributed, are liable for the pay

ment of an assessment properly made on Stock

of which he was the owner at the time of his

death, when such assessment is made after the

distribution of the estate.

DAvis, KELLOGG & SEVERANCE, for plaintiff; WAR

NER, RICHARDSON & LAwhENCE, for defendant.

The court's findings of fact in brief were

as follows:

OTIS, J.:

1. The plaintiff is a corporation.

2. Its capital stock is $500,000, of which

William Lindeke subscribed for $25,000, and

Received a Stock certificate for that amount.

3. During his life time William Lindeke

paid in on this stock not more than $2500.

4. William Lindeke died on March 9,

1892, leaving the defendants as his heirs and

that probate proceedings were begun on his

estate in Ramsey County.

5. On January 12th, 1894, a final decree

was entered in the probate court of Ramsey

County distributing his estate which

amount to Several hundred thousand dollars

but the stock in the plaintiff company was

not distributed because none of the heirs

would accept it. After the estate was thus

distributed the directors of the plaintiff com

pany made three successive assessments on

the stock which William Lindeke owned,

these assessments amounting in the aggre

gate to $3675.

For this sum with interest from the date

of the call judgment was sought in the ac

tion against William Lindeke's heirs and

the court found as conclusions of law that

the plaintiff was entitled to such judgment.

John Weber, as Executor of the Last Will and

Testament of John F. Web.cr., Deceased, vs.

The St. Paul City Railway Company.

(Ramsey County. No. 56249.)

Evidence—Statements of Sick Person of his

Condition-Symptoms and Sensations—

Statements of Cause of Condition, and

Manner of Injury—Admissibility.

The statement of an injured person as to the

cause of his injury and the manner it was re

ceived is not admissible in an action by his

executor for damages for the injury done him.

J. F. GEORGE, attorney for plaintiff; MUNN, BOYE

SEN & ThyGESON, for defendant.

This was a motion for a new trial after

a verdict in the plaintiff's favor. The mo

tion was granted.

BRILL, J. While it is settled that the

statements of a sick person of his condition,

symptoms and sensations are admissible in

evidence, it is as clearly settled that his de

claration of past events, his statements of

the cause of his condition, and the manner

of his injury are inadmissible. Chapin v.

Juhab, Marlbro, 9 Gray, 244; Markle v. Ben

nington, 58 Mich. 160; Roosa V. Boston L.

Co., 132 Mass. 439; Dundas v. City, 42 N.

W. 1011; Eirkins v. C. Gt. W., 63 N. W. 172.

The admission of the statements of plaint

iff as to the manner of his injury, testified

to by Dr. McCord, was error.

This testimony was considered very ma

terial by the plaintiff's counsel, at the time

and it was material. The principal question

in the case was whether plaintiff was injur

ed in the collision, and it became very im

portant to show what happened to him at

that time. His statement bore directly up

on that point, and no other testimony in

the case disclosed the same State of facts *

* * *

Defendant is in position to take advantage

of the error. When it became apparent that

Dr. McCord was proceeding to give the

statement of plaintiff as to the occurrences

at the time of the collision, objection was in

terposed by defendant's counsel, and the

attention of the court was called to the

question whether such statement was admis

sible. The point was discussed by plaintiff's

counsel and attention was called to the cases

of Morely v. Ins. Co., 8 Wall. 397, and Bar

ber V. Merriam, 93 Mass. 322, and the court

ruled squarely on the point and permitted

the witness to give the statement.

That the point was clearly understood is

emphasized by the next question asked the

doctor and the ruling made thereon. It was

not necessary in order to avail itself of

its objection and exception that defendant

should have thereafter moved to Strike Out

the testimony—its rights were preserved by

its objection and exception. The court in its

charge did not exclude this testimony from

the consideration of the jury. On the con

trary, the language in the charge regard

ing the testimony of Dr. McCord might have

led the jury to understand that they were

to consider this testimony, and to this part

of the charge defendant excepted.

It is possible though not certain, that if

defendant had moved to Strike out the tes
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timony the motion might have been granted

and it is possible that the court should have

stricken out the testimony of its own mo

tion, but it is doubtful whether that would

have cured the error, and in any event, in

view of the attitude of plaintiff's counsel

where that course was suggested by the

court, they can hardly complain that the tes

timony remained in the case. Counsel ob

jected to the testimony being stricken out

and declared that the testimony was com

petent, that they were perfectly willing to

assume the entire responsibility for the tes

timony being in the case, and perfectly will

ing that defendant should have the benefit

in this court or any other of any error in

admitting it.

In View of the result which must follow

the granting of a new trial the conditions

which make it necessary are to be regretted,

but I have considered the matter with un

usual care and am able to arrive at no other

conclusion than that indicated.

Cornelia Kelly vs. John Kelly, et al.

(Hennepin County. No. 66092.)

Contract of Marriage.

Where the parties have agreed to live as man

and wife, and do so live, holding themselves out

to the world as man and wife, the contract of

marriage is complete, as though solemnized by

a priest or judge.

W. E. HEwETT, Esq., and A. H. HALL, ESQ., appear

ed for the plaintiff; and FRED ROGERs, Esq.,

and B. W. SMITH, Esq., for the defendant.

RUSSELL, J.: The above entitled action

came on for hearing before said court at a

special term thereof held on Saturday, Feb.

13th, 1896, on defendant’s motion for a new

trial.

Alter hearing the argument of counsel

and duly considering the same, it is or

dered, that said motion be and the same is

hereby denied.

The question on which this action stands

or falls is whether plaintiff and defendant

were wife and husband in May, 1895, when

the forcible entry and detainer suit was

tried before the justice of the peace. Evi

dence was taken to determine this question

and the decision in the case was based

upon it.

There was no formal solemnization of a

marriage by any officer, civil or ecclesias

tical, under the provisions of the statute.

The claim is that there was a common law

marriage. Marriage is a civil contract, and

the parties may by their own solemn agree

ment and contract bind themselves to it as

fully as though pronounced husband and

wife by a priest or judge.

In Hutchins vs. Kimball, 31 Mich., 127,

Judge Cooley states it to be the law that

where parties agree presently to take each

other for husband and wife, whatever the

form or ceremony, or if all ceremony be

dispensed with, and from that time live to

getner professedly in that relation, this con

stitutes a valid marriage. And the judge

adds, “This has become the settled law of

the American courts; the few cases of dis

sent or apparent dissent being borne down

by the great weight of authority in favor

of the rule as we have stated,” citing nu

merous cases. In Londonderry vs. Chester,

2 N. H., 268, Chief Justice Woodbury says:

“The form of the contract of marriage, as

a mere civil transaction, is well enough es

tablished. Thus, if it be per verba in

futuro, and if not afterwards executed an

action lies for damages alone, though for

merly this kind of a contract was specific

ally enforced by ecclesiastical courts, and

its existence was considered a good cause

of a divorce. But if the contract be per

verba de praesenti, the marriage is com

plete; and if the parties being in other re

spects competent to contract and not being

influenced by fraud or force, employ such

words, they become, by operation of the

Contract alone, husband and wife, and are

liable to the new duties of their new rela

tion.” * * *

The doctrine is recognized by the courts

of Minnesota in State vs. Worthingham, 23.

M., 528, and in re Ferry's Estate, 58 M.,

268, where the words between the parties

are spoken in praesenti and the matter is

thus culminated, there arises less difficulty

than where the agreement is for future per

formance. But in either case it may be

valid as stated by Greenleaf in his work on

Evidence, Vol. 2 Sec. 460: “If the contract

is made per verba de praesenti, though it

is not consummated by cohabitations, or if

it be made per verba de futuro and be fol

lowed by consummation, it amounts to a

valid marriage in the absence of all civil

regulations to the contrary.”

A contract to marry per verba de futuro,

followed by cohabitation is a valid mar

riage by the common law as understood

and administered in this country. 2 Kent

Com., 87. Chemey v. Arnold, 15 N. Y., 345,
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Am. Decisions, 69, p. 609. 1 Bish. Mar. and

Div., Sec. 253.

The evidence in this case is sufficient un

der the authorities to establish the relation

ship.

About 12 years ago plaintiff and defend

ant began going together and soon became

engaged to be married. About a year after

this and while the engagement was still

pending, she permitted him to have inter

course with her which continued. When

she became pregnant, he provided a home

for her and provided her with support.

They moved several times, she going with

him, and each recognized the other as hus

band and wife. He recognized the children

to her as his and they have always called

him father. There has never been any op

position to the publicity of the fact that

they were husband and wife until about the

time the action in forcible entry and detain

er was commenced. * * *

It would be gross injustice to say to this

woman “you have no claim to the prop

erty of this man and he can put you out of

your home and leave you to struggle with

out his aid and to fight your way alone

stamped as a prostitute and the children as

bastards.” * * * Every reasonable pre

sumption of law is to be allowed in favor

of marriage and legitimacy of children as

against concubinage and illegitimacy. State

vs. Worthington, 23 M., 528. * * * With

plaintiff and defendant, husband and wife,

the forcible entry and detainer action could

Inot be maintained. Whether they were

husband and wife could not be determined

in the action before the justice of the peace.

Equitable matter, which requires affirma

tive relief to make it a defense per Se Can

not be interposed in such an action. Petsch

vs. Beggs, 31 M., 392. Fox vs. Ellison, 43

M., 41.

R. A. Eaton vs. First National Bank of Mandan,

North:Dakota.

(Ramsey County.

Attorney-Special Appearances.

A judgment resulting wholly from the unauthor

ized appearance or acts of an attorney, is void.

and is not prejudicial to the party against

whom such judgment was rendered. D

Service of summons—Process—Laws of 1895,

Chap. 352 relating to service of summons on

Lincoln's birthday.

R. A. EATON,# appeared for plaintiff; and F.

G. Ingersoll, for defendant.

No. 64049.)

This was a hearing on an order to show

cause why the service of a summons made

an on officer of the defendant on Lincoln's

birthday should not be set aside. The ap

plication was granted and the following

memorandum was filed by

KELLY, J. Two questions arise and must

be decided upon this motion. The first is,

has there been on defendant's part, in law

a general appearance by reason of anything

contained in the motion papers? In the

affidavits of F. G. Ingersoll, Esq., which

forms the basis of the motion it is recited,

“that he has been and is retained * * *

for the purpose only of entering a special

appearance * * * for the purpose of mov

ing to set aside the service of the summons.”

After stating the grounds of the motion to

vacate, the affidavit contains the following:

That the time for answering Said summons

and complaint under the pretended service

so had as aforesaid will expire on March

1st, 1896, and that affiant is not authorized

to answer or to appear generally in said ac

tion and is afraid and believes that unless a

stay of proceedings is granted herein, pend

ing the determination of this motion, that

plaintiff will enter a judgment against de

fendant as in his complaint demanded.” The

paper concludes with a prayer that the ser

Vice of the summons be vacated “and de

fendant have Such other and further relief

in the premises as may be consistent here

with. That in the meantime, and until the

further order of this court, a restraining

order may issue staying all further proceed

ings herein.”

Upon this affidavit and the exhibits ac

companying, the Court made its order to

show cause, in the usual form, containing,

however, the following: And defendant

have such other and further relief as may

be proper. That in the meantime and until

the further order of this court all proceed

ings herein be stayed and that the time for

answering be extended until the further

order of the court.”

It will be noticed that the words “in the

court's order” which are understood to go

beyond the prayer contained in the moving

papers. It is unnecessary to discuss the

question raised by counsel, as to who is re

sponsible for the wording of the order, the

counsel who drew, or the judge who signed.

The question is, what is its legal effect when

acted on by the attorney for the defendant?

Reading the order and the papers on which

it is based together, the meaning of the

order is to stay proceedings pending the
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court's decision on the motion, and, in case

the motion should be denied, to reserve the

right to reasonably extend the time for an

swering. What effect, if any, did the ob

taining and serving this order have upon

the defendant? A judgment if had against

this defendant and resting wholly upon the

unauthorized appearance or acts of the at

torney would be void. See note to Benton

v. Lyford, 75 Am. Dec. 146-151. It follows,

therefore, that an attorney can bind his

client to the the extent of his authority and

no further. Of course every presumption in

favor of regularity is indulged in, and very

clear proof of the lack of due authority is

required before relief will be granted. In

this case the moving papers disclose not

only the limited extent of the attorneys'

authority, but negative any right in him to

appear generally. I am therefore of the

opinion that the defendant is not prejudiced,

and cannot be by anything done by his at

torney herein beyond what was necessary

for his special appearance.

The question remains; is the service of the

summons made on Feb. 12, 1896, valid? In

my opinion such service or attempted ser

vice is, if not void at least voidable. By

Laws of 1895, Chapter 355, it is enacted

“that the 12th day of February, 1896, and

annually thereafter, the anniversary of the

birthday of Abraham Lincoln be observed

in the state as a legal holiday.

“That no public business except in cases

of necessity shall be transacted on that day”

and “that no civil process shall be served on

that day.” It is admitted that the service in

this case was made by the sheriff. In at

tempting to serve defendant with the sum

mons the sheriff acted in his official charac

ter as sheriff. His act was public business

as if he had levied an attachment or execu

tion. But if it be that the “public business”

forbidden does not extend to such service

by the sheriff, there remains the inhibition

against the service of any “civil process”

on that day. It has been decided, I know,

that a summons is not “process” within the

meaning of Sec. 14, Art. 6 of the constitu

tion. Hanna v. Russell, 12 Minn. 80 Gil. 43.

But it does not follow that the words “civil

process” as used in this act does not include

the summons in a civil action, which has

taken the place of the old writ which pro

ceeded from the court and was therefore

called process. In Durman v. Bailey, 10

Minn. Gil. 306, the court say of the sum

mons: “It serves the purpose and is in the

nature of process, and therefore may with

propriety be so termed.”

In Malmgren v. Phinney, 50 Minn. 457,

the Court discussing a similar prohibition as

to May 30th, Memorial Day, uses this lan

guage: “The object of the prohibition

against service of process on these holidays

is to prevent any interference with their

quiet enjoyment or observance, either by

the intrusion of officers to serve process, or

by the parties being compelled to obey them

On those days.” The subject under discus

sion was the service of a summons (by pub

lication), and this was held Valid because

it did not tend to disturb the quiet of the

day. See also Gibbs v. Queens Ins. Co., 63

N. Y., 114, where the ordinary summons is

referred to as “the process necessary to be

gin a civil action. A summons in a civil ac

tion being in the nature of a process comes

under the designation, “Civil process” as

used in the law, and cannot be lawfully

served on Lincoln's Birthday.

Charles J. Tryon was born September 8th,

1859, at Batavia, Genessee County, New

York, and was educated in the public schools

of that village. He commenced the study of

law in the office of Hon. William C. Wat

son at Batavia in 1877; was appointed to

clerkship in treasury department, Washing

ton, and there continued his law studies

taking L. L. B. at Law School of National

University and L. L. M. at Law School of

Columbia University. In the spring of 1886

he came to Minnesota settling at Minned polis

and was for a time in office of Ixitchel
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Cohen and Shaw. In 1887 he was appointed

examiner for Minnesota Title Insurance and

Trust Company, shortly afterwards assist

ant counsel, and in October, 1892, counsel

of the company. Recently he has opened

offices for general practice.

MUNICIPAL COURT.

Julia Ritter vs. Louis Burton and Mary Burton.

Municipal Court of St. Paul No. 25030.

Fixtures—Removal—Storm-windows.

This case came on for trial before the

court without a jury on the 4th day of Feb

ruary, A. D. 1896. Arthur P. Lothrop, Esq.,

appearing for the plaintiff, and Messrs.

Schoonmaker & Fleming appearing for the

defendants.

During the life of the mortgage, the

mortgagor put nine storm windows on the

mortgaged property. The mortgagor trans

ferred to A and A transferred to the wife

of the mortgagor. The mortgage Was

foreclosed by advertisement, and not be

ing redeemed, plaintiff took possession of

said property by his agent.

Said windows were detached from the

house in the following spring and stored

upon the premises, and were replaced upon

the house in the manner described each

succeeding autumn and removed and stored

in the spring. During the summer of 1895

these windows were stored in a shed upon

said lot, and while so stored and about the

middle of August, 1895, and prior to the ex

piration of the time of redemption from

said mortgage foreclosure, said windows

were removed and carried away from said

premises by said Catharine Hogan personal

ly, who placed them over the fence upon

the Burton lot, and delivered the same to

said Mary Burton, who had prior thereto

purchased the same from said Patrick Ho

gan. As conclusions of law, upon the

foregoing statement of facts, the Court finds

that the plaintiff, Julia C. Ritter, is entitl

ed to judgment for the return and possession

of the property described in the complaint,

or for the sum of $18.00 in case delivery

thereof cannot be had, and for her costs and

disbursements herein.

Let judgment be entered accordingly.

ORR, J. The only question to be de

termined is whether the storm Windows

mentioned in the complaint are fixtures.

To constitute a fixture, the thing must be

of an accessory character, and must be in

Some way in actual or constructive union

with the principal subject and not merely

brought upon it. In determining whether

the article is personal property, or has be

come a part of the realty, there should be

considered the fact and character of an

nexation, the nature of the thing annexed,

the adaptability of the thing to the use of

the land, the intent of the party in making

the annexation, the end sought by annexa

tion, and the relation of the party making

it to the freehold.

To make it a fixture, it must not merely be

essential to the business of the structure,

but it must be attached to it in Some way,

or, at least it must be mechanically fitted

so as, in ordinary understanding, to con

stitute a part of the structure itself.

Wolford VS. Baxter, 33 Minn. 12.

Intention is important to be considered.

in determining whether an article is or is

not a fixture, not, however, that it may, as

some few of the cases seem to hold, be in

lieu of actual or constructive annexation;

but when an article is annexed, it is impor

tant to inquire, was it annexed with intent

to make it a permanent accession to the free

hold, or for only a temporary purpose? And

where attachment once made is Severed, was

the severance intended to be permanent or

temporary?

Farmers' L. & T. Co. vs. Mpls. E. & M.

Works, 35 Minn. 543.

As between vendor and vendee, the mode

of annexation is not the controlling test.

The purpose of the annexation and the intent

with which it was made, are in such cases

the most important consideration.

Mc Rea vs. Cen. Nat. Bank, 66 N. Y.

495.

The doctrine as between vendor and pur

chaser is the most liberal in making fixtures

real estate, and having them pass With the

land, and the same doctrine is applicable as

between the mortgagor and mortgagee.

Bank of Utica vs. Finch, 3 Barb. Ch.

299.

The general rule as to fixtures between,

vendor and vendee, mortgagor and mortga

gee, is that all annexations to the realty

pass by deed or mortgage, unless excepted in

express terms from the conveyanc.

Woodham vs. First Nat. Bank, 48 Minn.

67.

It is a general rule that whatever is once

annexed to the freehold becomes parcel there

of, and passes with thc conveyance of the

estate; and this rule, however modified be

tween landlord and tenant, remains in full
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force as between vendor and vendee.

Smyth vs. Sturges, 15 N. E. 544.

Fixtures attached to the realty after the

execution of a mortgage on it become a part

of the mortgage security, if they are at

tached for the permanent improvement of

the estate and not for a temporary purpose,

or if they are such as are regarded as per

manent in their nature.

Jones on Mortgages, Sec. 436.

If fixtures be added to the property by a

tenant at will of the mortgagor, after the

mortgage, the right to remove them is de

termined by the rule which prevails as be

tween mortgagor and mortgagee. They can

not be removed without the consent of the

mortgagee, nor does it avail the tenant that

he annexed the fixtures under a special con

tract with the mortgagor.

I Jones on Mortgages, Sec. 439.

IN JUSTICE COURT.

Justice Smith, of Minneapolis, in the case

of Blickensderfer Typewriter Co. vs. Tollef

Sen, decided a point of law of interest to

lenders of property. The decision is to the

effect that a police officer of the city serv

ing a municipal court process, is not enti

tled to the exemption from suit for conver

sion which is given to the sheriff who levies

upon property not owned by the party

against whom the process is issued, and

that a police officer acts at his peril in

doing so.

NOTE AND COMMENT.

A recent decision by a Chicago judge will

be of interest to both lawyers and clients as

it upholds a very important precedent. A

woman began suit against a street railway

company for damages because of personal

injuries. She employed an attorney to fight

her case, and agreed that if he succeeded

in getting a judgment in her favor he should

receive 45 per cent. of the amount recovered.

Should the case go against them, the attor

ney was to get nothing for his pains. The

matter came to trial, and in the lower court

a judgment for $1,700 rewarded the efforts

of the attorney. The defending railway

company appealed to a higher court, and

the lawyer of the plaintiff asked to be made

a party because he had an interest in the

judgment. But before the case came to

a hearing in the Appellate Court the rail

Way company effected a compromise with

the woman by paying her $1,000. This she

pocketed entire and refused to give the

lawyer his fee. The attorney then went into

court and asked that the railway company

be compelled to pay him 45 per cent of

$1,700, the amount of the original judg

ment. The Court decided in his favor, the

railway company being ordered to pay him

$765 and the costs of the proceeding.—

American Lawyer.

The first actual transfer of land at Chi

cago under the Torrens system was made

a few days ago, and affords an opportunity

for comparison of the old and the new way.

Under the former mode there would have

been a charge of $25 to $100 for examina

tion of title, lawyers' fees to pay, a risk

of flaw in the title would also have existed,

and to guard against this, many purchasers

would have had the title guaranteed by a

company which insures such risk. Under

the Torrens plan, the purchaser paid $3 to

the county treasurer for having the trans

fer entered on the books, and the State

guarantied the title. The previous outlay

on the part of the seller was $15 for ex

amination of title, $6 for the indemnity fund

held by the State, and $2 for the certificate.

—Albany Law Times.

Utah at a recent election ratified the con

stitution framed by its convention. The ter

ritory will therefore become a state as soon

as the necessary formalities can be complied

with. The new state comes into the Union

with new ideas in regard to the jury system.

The Grand Jury system is practically abol

ished. A provision of the constitution de

sires the judge to convene such a body when

he may deem proper but it abolishes it in

all other cases. The constitution drops the

traditional number of the ordinary jury,

making it to consist of eight men instead of

twelve; three-fourths of the eight are de

clared sufficient to make a verdict.

University Education.—“For the highest

success at the English bar,” says one writer,

“a university education is regarded as es

sential.” What, then, about the Lord Chief

Justice of England, who was a solicitor first

and a barrister afterward? In the ordinary

sense of the term, Lord Russell had no uni

versity education. And what, again, about

Sir Edward Clarke, of whom the same may

be said? A university education affords ad

vantages to members of both branches of the

profession, but to talk about it being essen

tial either for one or the other is simply

silly.”—The Brief, (England).
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PERSONALS.

St. Paul

L. E. Jones has removed to St. Louis, Mo.

Louis Fockler has moved his office from

the Lumber Exchange to 816 New York

Life Bldg.

Attorney F. A. Hutson, who has been trou

bled for the past four years with tuberculo

sis in the right arm, has had an operation

performed removing the arm above the el

bow.

Minneapolis–

John H. Robertson and Stephen Mahoney

have moved into the offices formerly occu

pied by Uhland & Holt, in the Guaranty

Loan Bldg.

John Day Smith began his lectures on

Constitutional Law, before the University

Law Class, On April 13th.

Joseph Cohn and D. W. Evans have open

ed an office for the practice of law, in the

Temple Court Bldg.

H. J. Fletcher has moved his law office

from the Oneida Blk to Lumber Exchange

Bldg.

Chas. W. Somerby has moved from the

New York Life Bldg. to the Guaranty Loan

Bldg.

Judge Elliott is lecturing to the law stud

ents on Corporation Law.

LOST BookS.

St. Paul—

T. T. Fauntleroy has lost vols. 26 & 27,

L. R. A. Who has them?

Hadley and Armstrong have lost vol. 93, U.

S. Sup. Court Reports. Please return.

P. J. McLaughlin has missing vol. 6,

Cushing; 103, 105 Mass.; 17 N. Y. Who has

them?

Minneapolis–

Shaw & Cray have lost vol. 1, Abbott's

Forms, and J. B. Atwater has also lost vol.

1, Abbott's Forms. If you have borrowed

these books, kindly let us know where we

Will find them.

A case of Some interest is that of Nix V.

Goodhile, 63 N. W. Reporter, 701. In this

case the Supreme Court of Iowa holds:

“That an action for damages will lie against

one who maliciously, and without probable

cause, garnishes the exempt earnings of his

debtor, knowing them to be exempt, with

the purpose of harrassing the latter's employ

ers, and thereby compel him to pay the

debt out of such exempt earnings in order

to avoid discharge.”

German Gender.—The following colloquy

in court is quoted from the Law Notes, Lon

don: “Moses. (Interrupting the witness):

He no speak truth. He is his wife—The

judge: What!—Moses: His wife is Breit

stein's son. (Laughter)—The Judge: You

mean he is Breitstein's son-in-law 2–Moses:

Dot is so.”

This brings to mind a long-remembered

threat of a German respecting an elopement,

which was in these words: “If my vife

runs avay mit anoder man's vife I vood

Shake him oud of her breeches, if she vos

mine own fadder.”

“Only one thing, your honor,” replied the

foreman. “Was the prisoner's attorney re

tained by him or appointed by the court?’”

“‘The prisoner is a man of means, said

the judge, and hired his own attorney.””

“I could not see what bearing the ques

tion had on the evidence,” continued the

perspiring lawyer; “but ten minutes later

in filed the jury, and what do you think the

Verdict Was?”

“What?” asked his companion?”

“Why, not guilty, on the ground of insan

ity.”

A Texas paper says that in one of the

earliest trials before a colored jury in Texas

the twelve gentlemen were told by the Judge

to “retire and find the verdict.” They went

into the jury room, whence the opening and

shutting of doors and other sounds of un

usual commotion were presently heard. At

last the jury came back into court, when the

foreman announced: “We hab looked ever'

whar, Judge, for dat verdict—in de drawers

and behind de doahs, but it ain't nowhar

in dat blessed room.”

A prisoner was brought before a Dutch

justice in eastern Pennsylvania charged

with stealing.

“Guilty, or not guilty?”

justice.

“Not guilty, your honor.”

“Den go away,—vat you vant here? Go

apout your pishness!”

demanded the
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AGISTERS' Li ENS.

At common law, keepers of livery or

boarding stables and other persons

had no lien for their charges and ex

penses in keeping, caring for or sup

porting live stock; and the lien for

work and labor expended upon any

personalty depended on possession of

the property. It can only arise by

statutory enactment or special agree

ment.

The legislature of Minnesota, by

Laws 1885, chap. 81, created this 'ien.

The statute now in force is Laws 1889,

chap. 199, which amended and repealed

all former inconsistent legislat' on It

reads as follows: “Sec. 2 * * *

any keeper of a live: y or boarding sta

ble for horses, mules, cattle or stock,

and any person who pastures or keeps

the same, at the request of the owner

or lawful possessor thereof, shall have

the same lien for his clarges for * *

* keeping, supporting and caring for

such property, and the same right to

hold and retain possession thereof, and

the same power of sale for the satis

faction of his reasonable charges and

expenses, upon the same conditions

and restrictions as provided in the pre

ceding section.”

The conditions and restrictions are

that if the charges and expenses “ale

not paid within three (3) months after

the labor is performed or the mate
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rial furnished” the lien holder “may

proceed to sell the property at public

auction by giving public notice of

such sale by advertisement for three

(3) weeks in some newspaper printed

and published in the county, or if there

is none, by posting up notice of such

sale in three (3) of the most public

places in the county three (3) weeks

before the time of Sale.”

The Supreme Court in Smith v. Stev

ens, 36 Minn. 303, Settled the ques

tion as to the priority of this stat

utory lien over a previously executed

chattel mortgage in the affirmative,

and declared the statute constitution

al. It also decided in Ferris V. Schrei

ner, 43 Minn. 148, that this lien de

pended upon possession of the propel

ty at the time of enforcing the same.

Other decisions hors de propos are 45

Minn. 222; 63 N. W. Rep. 103.

In view of these decisions, the leg

islature affirmed the former and re

versed the latter decision by enacting

Laws 1891, chap. 28, which reads sub

stantially as above, but adds the reto

the words “every farmer” * * *

“vehicles or other property used in

connection with such * * * or ve

hicles * * * and providing that the

person entitled to the lien may file

with the clerk of the town, city or

village where such person resides, no

tice of his intention to claim and en

force the lien at any time while he

keeps the property, or within five (5)

days after ceasing to do so by filing

in the same office a verified itemized

Statement of his lien; also, that if

Such charges are not paid within thir

ty (30) days after they become due

he may sell the property at any place

within the county where the same has

been kept,” by giving public notice of

such sale and the time and place

thereof, and the amount claimed “at

least ten (10) days before such sale by

advertisement in some newspaper,

etc., as in the former statute.

But this latter Statute is not a sub

stitute for nor amendatory of the for

mer, nor does it contain a repealing

clause of any kind.

Starting with the principle of law

that all statutory requirements must

be strictly complied with in availing

oneself of statutory benefits a lien

holder in confronted with the follow

ing queries:

(1) Does ILaws 1891, ch. 28, as re

gards the class of persons recited

therein, repeal by implication that

part of Laws 1889 ch. 199 relating to

this class of lien-holders?

(2) Or is it merely amendatory

thereof *

(3) When do the charges become

due, 3 months after demand, or 30

days after demand, or 3 months after

filing the statement or 30 days the reaf

ter.

(4) How is the lien claimant to re

take possession of the property under

Laws 1891, ch. 28, sec. 2, by repevin

or under the lien statement filed,

(treating it as a chattel mortgage) :

(5) Is it the owner of the property

or the lien claimant who shall give no

tice of the sale for charges to a prior

chattel mortgagee under section 3 Id.,

or does it refer to another independ

ent sale by the owner?

(6) Or are the words “morgage”

and “lien” used synonomously?

Repeals of statutes by implication

are not generally favored, and after

careful reading of the decisions of Our

Supreme Court upon this point, Moss

v. City of St. Paul, 21 Minn. 421; Gas

ton v. Merriam, 33 Minn. 271; Smith v.

County of Nobles, 37 Minn. 535; State

v. St. P. M. & M. Ry Co., 40 Minn.

353; State v. Archibald, 43 Minn. 328,

it would seem that Laws 1891, ch. 28

is in operation amendatory of the

class of persons who are allowed a

lien, and also of the time when the

charge becomes due, yet failing to ac

curately specify it, and also of the

time and manner of advertising the

sale. It is an instance of a good in

tent thwarted by lack of invistigation

or understanding of prior enactments.

Will the framer of this Statute, or

those who voted for it kindly answer

these questions, or will some philan

thropic lien claimant or embarrassed

horse-owner with a store of pugnac

ity or a surplus in his treasury, com

mence litigation to have these ques

tions decided by the court of last re

Sort :

M. S. SAUNDERS.
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William C. White was born in Ra

cine, Wisconsin, March 12th, 1853, in

which city he received a common

school education, graduating at the

high school in 1871. He entered the

University of Michigan, Scientific De

partment, in 1873, but after reaching

the Junior year, his natural inclina

tion took him from that institution to

the Law Department of Union Uni

versity, at Albany, New York, where

he graduated in 1876.

After a year spent in a law office in

Albany, he returned to his boyhood's

home, where he opened an office in

1877, and where he acquired a small

practice as a lawyer. In 1880 he

moved to Jamestown, North Dakota,

where he became one of the promi

nent members of the bar of North Da

kota, his practice extending over the

line of the Northern Pacific Railroad,

from Fargo to Bismarck. He was

there associated with Oliver H. Hew

it, as senior member of the law firm

of White & Hewit, and attributes

much of his success to that associa

tion.

In 1887, he moved to Duluth. Minne

sota, and in 1890, Mr. Hewit followel

him there, the firm relations having

been meantime unbroken, and it was

not until three years later that ill

health of Mr. Hewitt obliged him to

dissolve the co-partnership, Mr. Hew

it removing to Hollidaysburg, Penn

sylvania. Mr. White retains the busi

ness of the old firm, which is a large

and successful one. He is known es

pecially as a safe counsellor and office

lawyer, his rule being to avoid litiga

tion rather than encourage it; but is a

good fighter in court when fighting is

necessary.

PREVIOUS OCCUPATIONS OF FAMOUS

LAWYERS.

The fact that Mr. Finlay, Q. C., the

newly-appointed solicitor-general, was,

before he became a law student, for

some years a practicing surgeon, will

recall the circumstances that some of

the most eminent ornaments of the

bench and bar have been originally

designed for other avocations which

in some instances they have actually

followed.

Thus, Peter King, who was appoint

ed to the lord chancellorship by George

I., was a son of a grocer in the city of

Exeter and spent some years behind

his father's counter. “Who,” writes

Noble, King's biographer, “who had

Stept into the shop of Mr. Jerome King

and had there seen his son up to the

elbows in grocery, would have per

ceived in him a future chancellor of

Great Britain?” So, too, another lord

chancellor, Lord Erskine, was, before

his call to the bar, a midshipman in

the royal navy for four years, and Sub

sequently for seven years a subaltern

in an infantry regiment; while a third

lord chancellor, Lord Brougham, mi

grated from the Scotch to the English

bar, to which he was called at the

mature age of nine and twenty; and a

fourth holder of the great seals, Lord

Truro, better known as Sir Thomas

Wilde, was for thirteen years a prac

ticing solicitor, not being called to the

bar till he had entered on his thirty

fifth year.

At least one chief justice of England,

Sir Charles Abbott, afterward created

Lord Tenterden, was on the point, be

fore his call to the bar, of taking holy

orders in the Angelican communion;

as were, before their call to the Irish

bar, the late Right Hon. William

Brooke, a master in chancery, and one

of the greatest equity lawyers of the

past generation—and the Hon. Francis

A. Fitzgerald, whose brother was a

bishop of Killaloe, who was for twen

ty-three years one of the barons of the

Irish Court of Exchequer, and who re

tired from the Irish bench in 1882,
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amid universal regret, almost imme

diately after he had been offered and

had declined the great office of Lord

Chief Justice of Ireland. So, too, the

late Mr. Justice O'Hagan, the judicial

member of the Irish Land Commission,

and the Right Hon. The MacDermott,

Q. C., who was attorney-general for

Ireland in the late administration,

were both educated for the Roman

Catholic priesthood.

At the Irish bar there were in com

paratively recent years two instances

of men who attained great eminence,

having followed for many years other

callings. The Hon. Charles Burton,

who was a justice of the Court of

Queen's Bench in Ireland from 1820

till his death in 1847, came to Dublin

from England and worked for ten

years before his call to the bar as

clerk in an attorney's office. The late

Mr. Gerald Fitzgibbon, an Irish mas

ter in chancery, was, till his approach

to middle age, the chief clerk in a dis

tillery. Mr. Justice Burton, before

whom Mr. Fitzgibbon was examined

as a witness in a complicated matter

of account, was so much struck by

his ability that he recommended him

from the bench to get called to the

bar, instancing his own case.

The most notable illustration, per

haps, of success attending the aban

donment of the bar for another call

ing is that of the late Right Rev. Can

nop Thirlwall, the eminent historian

of Greece, who was for many years

bishop of St. David's. Dr. Thirlwall

was called to the bar, and for several

years before his ordination followed

assiduously, and with considerable suc

cess, the practice of the profession.

Law Times.

The attorney general has prepared a

long and very exhaustive brief on the

section 30 case, known as the “State

of Minnesota v. William Craig.”

The case is pending before the sec

retary of the interior upon appeal

from the ruling of the commissioner

of the general land office, denying the

application of the state of Minnesota

for a hearing before the local officers

upon allegations that the land is

swamp land and overflowed. A de

cision in this case will be reached in

a few weeks.

PATENT INSride.S.

Mortgages–Notice of foreclosure

Newspaper—Place of Publication

Statute of Frauds—Constructive

Trusts.—A newspaper named the “D.

Rock” was one of several newspapers,

all having the same contents, but dif

ferent headings and date lines, ac

cording to the different towns of their

destination, printed in F., and entered

at the post office there, and from there

sent to the towns whose names they

bore respectively. The D. Rock was

sent by mail to its subscribers, and

by express, for sale and distribution,

to an agent at D., who kept an office

called the “Office of the D. Rock”; but

the publishers of the paper paid no

office expenses there, and the agent

got his pay in commissions on sales.

It was held, that the paper was not

published at D., within Pub. St. c.

181, § 17, requiring notices of mort

gage foreclosure sales to be printed in

a newspaper, if there be any, publish

ed in the town wherein the mortgaged

premises are situated. Rose v. Fall

River Five Cent Savings Bank (Mass.)

43 N. E. Rep. 93.

CAN USE CREDITOR'S BILL.

While it deems it against public pol

icy that a municipal corporation

should be harassed with garnishment

proceedings, the supreme court of Illi

nois decided, March 28, 1896, in the

case of Addison Pipe & Steel Co. v.

city of Chicago, that a city may be

made a party to what is called a credi

tor's bill. Here, the person who owes

the debt, and against whom a judg

ment therefor has been secured, is

made a necessary party, jointly with

his alleged debtor—the city or other

municipal corporation. He must pro

tect his own rights. The city is only

required to make discovery as to

whether or not it holds money due

and owing him. If it denies the al

leged fact that it owes him anything,

that is the end of the litigation, so

far as it is concerned. If, on the con

trary, it answers that it is indebted

to him, it is only required to pay

such indebtedness to the complainant,

or into the hands of a receiver of the

court appointed for that purpose. The

court adds, that it sees no reason why,
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in order to protect an honest creditor,

city officials should not be required to

undergo such light inconvenience.—

Business Law.

LAWYERs.

Below are given some of the lighter

extracts from an address delivered

before the law students of Maryland

University, by Mr. Justice David J.

Brewer, who is as keen as a humorist

as he is great as a judge.

“It is a blessed thing to be a lawyer,

providing always that you are of the

right kind, and I take it no one is

permitted to graduate at this law

school unless he is of the right kind.

It is the rule of our profession to work

hard, live well and die poor. And to

such a life I most cordially invite you.

“Never sign your own name as

plaintiff or defendant, but only as

counsel.

“One class of persons would as soon

expect to find a baby that never cried,

a woman that never talked, a Shylock

loaning money without interest, a Mor

mon advocating celibacy, a gentleman

without a cent opposed to the income

tax, or a candidate for the presidency

hurrying to express himself on the sil

ver question, as an honest lawyer.

“I admit that lawyers do not support

themselves by planting potatoes or

plowing corn, though there is many an

attorney who would bless himself and

bless the Bar and bless all of us if he

Struck his name off the Court-rolls

and entered it on the books of an agri

cultural society.

“We are not as a profession, physi

cally speaking, like Pharoah's lean

Kine. Those pictures which Dickens,

that prince of slanderers, and others

like him, draw and call attorneys, are

nothing but atrocious libels.

“From time immemorial, size physi

cal, as well as mental, has been con

sidered one of the qualifications of a

Judge. Justice and corpulence seem

to dwell together. There appears to be

a mysterious and inexplicable connec

tion between legal lore and large ab

domens. I do not know why this is,

unless it be that in order that justice

may not easily be moved by the foi

bles and passions of men she requires

as firm and as broad a foundation as

possible.

“George Washington's hatchet is

not popularly regarded as one of the

heirlooms of the legal family. I can

say that for over thirty years I have

been a judge, and of the many thous

ands of lawyers who have appeared

before me I have never found but a

Single one upon whose word I could

not depend.

“While other professions and voca

tions are constantly putting on striped

clothes, how seldom does any lawyer

respond to a warden's roll-call!

“The business man needs us to draw

inis contracts, the laborer to collect his

Wages, the doctor to save him from the

consequence of his mistakes, the

preacher to compel the payment of

his salary, the wife to obtain a di

Vorce and the widow to settle her hus

band's estate. The people need us in

the Legislature and in Congress to

hold the offices and draw the salaries.

Every convention and public meeting

needs us to fill the chair and occupy

comfortable seats on the platform.

Every man accused of crime needs us

to establish his innocence through the

verdict of twelve of his peers. In

short, it may be said of us, in the lan

guage of the itinerant vendor of soap,

“everybody needs us, and, like that

very useful article, nothing tends to

keep society so clean as the presence

of a lawyer.

“Blot from American history the

lawyer and all that he has done and

you will rob it of more than half its

glory. Remove from our society to

day the lawyer, with the work that he

does, and you will leave that society as

dry and shifting as the sands that

sweep over Sahara.”

On the much disputed question as to

deductions from a claim against an

insolvent for collections made from

collateral security, the supreme court

of Illinois decides, in Levy V. Chicago

Nat. Bank, 158 Ill. 88, 30 L. R. A. 380.

that a secured creditor can prove his

claim and participate in dividends

only for the balance of his claim after

deducting collections from collateral

up to the date of filing his claim and

making his preliminary proofs, but

payment upon collateral received on

the day of proving the claim need not

be deducted.
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JOHN McKENZIE, of Lake Benton,

Minn., was born at Buffalo, N. Y.,

Sept. 20th, 1862. In the fall of 1881 he

came to Minnesota where he alternate

ly taught school and studied law until

June, 1886, when he was admitted to

practice at Marshall. In October, 1886,

he located at Lake Benton where he

has since practiced his profession. He

has been connected with all the im

portant litigation in his county since

locating there. He is also a director

of the First National Bank of Lake

Benton.

NEED AN OFFICER OF A CORPORA

TION BE A STOCKHOLDER.

It is stated in Morawetz on Private

Corporations, Sec. 505, and other text

Writers, that it is not necessary that a

director should be a shareholder, un

less this be expressly required by the

company's charter. This rule has also

been held by the Supreme Court of

Illinois.

The point, however, is not so clear

whether an officer of a corporation,

when the office is required by statute.

can act as such without being a stock

holder, because an implication may

arise that he cannot be a good statu

tory officer without being at the same

time a stockholder. Still, the point is

doubtful, in view of the decision of the

Supreme Court of Florida in Florida

Savings Bank and Real Estate Ex

change v. Rivers, 18 So. Rep., 800.

In that case, upon a foreclosure of a

mortgage, the evidence showed that

the Officer who had taken the acknowl

edgement was the vice-president of

the corporation, (the grantee in the

mortgage,) and the trial court held, as

a conclusion of law, that, by reason

of his office, he must have been a

Stockholder and a party in interest.

The conclusion was reached below

that the execution of the mortgage

was void, because made before an

Officer interested in the instrument.

The Supreme Court held that the trial

court was in error in concluding that

because it was shown that Rollins

was vice president he must, therefore,

be held to be a stockholder. It was

Conceded in the case that the bank was

a corporation organized under the

laws of the State of Florida, and no

provision was found in the statutes

applicable to the organization of the

bank requiring the vice-president to

be a stockholder therein.

“In the absence of any showing as

to the eligibility of the vice-president,

as may be required by the articles

of incorporation or the by-laws of

the bank, ” said the Court, “We do not

See that it can be assumed, as a mat

ter of fact or law, that, because Rol

lins was vice-president, he was also

a Stockholder. Without such an as

Sumption it cannot be said that Rol

lins, the vice-president, was interested

in the mortgage, and his certificate of

acknowledgment for that reason

Void.”

“It is clearly established that the

grantee in a deed or a party interested

therein cannot take an acknowledg

ment of the deed; but in the present

case the Court deemed it unnecessary

to say what would have been the ef

fect of the acknowledgment taken

by Rollins, if it had been sufficiently

shown that he was a Stockholder in

the bank. On the record before the

Court, it was held error to assume

that he was a stockholder, and, there

fore, interested in the mortgage.

In Ohio it has been held (State V.

McDaniels, 22 Oh. St., 354), that it

was not necessary for directors to be

Stockholders in a corporation, exist

ing under a statute requiring only

that they should be residents of the

State. The decision was that the stat
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ute only required the directors to be

residents of the state, and, in the

absence of a statute requiring it, the

discretion of the stockholders in elect

ing directors was not limited to Stock

holders.—National Corporation Re

porter.

URGING THE JURY TO BE IMPARTIAL.

In a life insurance case a Federal

judge recently charged the jury as fol

lows:

“Now, gentlemen of the jury, I try

to close my eyes, as well as I can, to

the fact that a woman and child have

any interest whatever in the result of

a controversy when it is brought into

court. I cannot always do it. I don’t

suppose you can. It is not expected.

If a man can do that, he is no better

than a brute. He is as bad as the

heathen is Supposed to be, and worse

than the horse thief is thought to be.

If he close his eyes to that fact, lose

all sense of decency and self-respect,

he would not be fit for a juror. But SO

far as it is possible for you to do

that, you do so, and decide the case

precisely as you would if it was be

tween man and man, or between a

woman and a Woman.” And yet the

insurance company took an exception

to the charge.—Case & Comment.

WHO IS THE MINNEAPOLIS SHYSTER.?

A printing house in Buffalo, N. Y.,

had occasion to collect a debt of a

shyster lawyer in Minneapolis. The

amount was less than $50, and the fel

low made up his mind that if he stood

out about it he would escape pay

ment. So when the bill came in he

returned it, saying that he wasn’t pre

pared to pay it. Of course, at that

distance, there was no thought of

bringing suit, for it would cost several

times the amount. The house procur

ed a list of the Minneapolis banks,

and began to draw on the lawyer

through them. The draft came back

unpaid every time, but that had been

expected, and the business went on.

There are twenty-two business banks

in Minneapolis. When the list had

been exhausted Dun's and Brad

street’s were added, and preparations

were made to go through the whole

list again. The lawyer appears to

have had some credit at home, and

he did not care to lose it, so when

he found that the round was to be

repeated he offered to pay half of the

debt, but was told that it was all or

nothing, and the demands went on.

After the drawings had gone about

half way through the bank list for a

Second time a check came for the full

amount. One over-smart lawyer had

been beaten. —Publisher's Guide.

A man sent this letter to a bookseller

who sent in his account for a book

Some time before it was delivered.

“I never ordered the book. If I did,

you did not send it; if you sent it.

I never got it; if I got it, I paid for it;

if I didn't, I won't.”—Catholic Regis

ter.

The word “heirs,” in a policy of life

insurance payable to “heirs and as

signs,” is held in Hubbard, P. & Co.

v. Turner (Ga.) 30 L. R. A. 593. to

mean next of kin according to the

statute of distribution, where the in

sured left neither wife nor child. The

meaning of this word in an insurance

policy is the subject of annotation to

the Case.

Garnishment of a debt due to a non

resident creditor, in the state to which

the debtor resorted merely for the

purpose of doing business through

agents, and when the debt arose on

the contract of another state, is held

invalid in Reimers v. Seatco Mfg. Co.

(C. C. App. 6th C.) 30 L. R. A. 364,

on the ground that the debt has no

situs for the purpose of garnishment

in the state where the proceedings are

brought.

What constitutes a “subscriber” of

a newspaper within the meaning of a

statute requiring the selection for offi

cial newspapers of those having the

largest number of bona fide yearly

subscribers within the county is con

sidered in Ashton v. Stoy (Iowa) 30 L.

R. A. 584, in which a person is held

not to be a subscriber when a paper

is sent him without his knowledge or

consent, either express or implied, al

though it is done under a valid con

tract with a third person.
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DISTRICT COURT.

The PUBLISHER

of the Minnesota Law Journal is anxious

to extend the usefulness of the magazine

in the state, and it is our aim to report as

many District Court decisions as possible.

But to ensure this end we look to our sub

scribers throughout the state. We shall

be glad to receive memoranda of cases

deciding new or doubtful points, and hope

thd tthis means will be taken to preserve

important decisions by voluntary effort on

the part of those interested in such cases.

A CORRECTION.

Fred Davis V. Board of Co. Com.,

St. Louis Co.

In the report of the above entitled

case in the February number of the

JOURNAL there were two errors in

advertently made.

In the last paragraph in the first

column on page 36 the sentence, “We

think that the provisions of the law in

regard to boundaries between private

owners and making permanent mon

un:ents on their corners do not fall

within the police power of the state,”

should have read “do fall within the

police power of the state.”

And in the second column on the

same page, seventh line, the quotation

should have read, “The safety of the

people is the supreme law of the land.”

Louise Hortenbach vs. Fred Blesi et al.

(Hennepin County. No. 67719.)

Sale of Property Pending Suit Involv

ing the said Property.

Lawrence, Truesdale and Torriston ap

peared as attorneys for plaintiff and

A. L. Brice for defendant.

This case was heard on a motion by

plaintiff for an order restraining the

defendants from selling, on execution

issued on a judgment of plaintiffs

against her husband, the property di

scribed in the complaint until the de

termination of this action. Motion de

nied.

The property in question was con

veyed by Louise Hortenbach and

Frank J. Hortenbach to Emma K.

Witchie, who conveyed again to Lou

ise Hortenbach.

In a certain action pending in the

District Court, Fred Blesi v. Frank J.

Hortenbach defendant, judgment

was entered against said Hortenbach

upon a claim accruing after the afore

said transfer of the property above

described. Execution was issued and

placed in the hands of John E. Holm

berg, sheriff of Hennepin County, to

proceeded to dispose of the property

according to law providing for sale of

property on execution.

SMITH, J. It seems to be the well

Settled law of this state that the sale

of the property in question, of Frank

J. Hortenbach's interest therein, on an

execution issued on a judgment

against him at the date named in the

complaint would not cast a cloud on

the plaintiff's title, or a stranger to

the title, and the deed of the sheriff

in this case could have no effect on her

title as the title would appear of

record without the aid of extrinsic ev

idence.

Baldwin v. Canfield, 26 Minn. 43.

Gelman v. Van Brunt, 29 Minn 271

and cases cited in opinion.

Maloney v. Flanegan, 38 Minn. 70

and 71.
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Nathan Ford Music Co. vs. E. Stierle.

(Ramsey Co. No. 64679.)

Forfeiture—Action on Note After.

After plaintiff has elected to enforce

a forfeiture of goods, and has taken

possession of the same, he cannot sue

on the balance of the note given in

payment for the property so forfeited.

Lewis C. Gjertsen, for plaintiff, and Will

iams, Goodenow & Stanton, for defend

ant.

The Nathan Ford Music Co. sold to

defendant a piano on conditions that

it should remain the property of the

plaintiff until paid for, and “in case of

default herein, or attempt to sell or

remove said instrument, by the un

dersigned, all payments made on this

contract shall be forfeited, and pos

session of said instrument given to

said Nathan Ford Music Co.”

Defendant was in default in her pay

ments and plaintiff took possession by

reason of Said default and forfeited

defendant’s right under said conti act.

This action is to recover payment on

the note given in payment of said

piano.

OTIS, J. As conclusions of law I

find that defendant is entitled to judg

ment of dismissal on the merits and

for costs and disbursements.

As I interpret the contract in suit

providing as it does for a forfeiture

of all payments made thereon in case

of default, if plaintiff elects to retake

the piano by reason of such default

and to enforce such forfeiture (and

taking the piano is part thereof) it

cannot afterwards insist on further

payments under the contract. The

default when so taken advantage of

works a forfeiture of possession and

of payments therefore made and as an

incident releases defendant from all

further payments. If there were any

further liability on the part of defend

ant to make payments then she would

be liable for the whole amount of the

contract, $750, for all payments made

prior to default are forfeited, and no

Such construction is to be tolerated.

Plaintiff may waive forfeiture and

enforce the payment, or stand on the

forfeiture and waive further perform

ance. It cannot do both.

* * *

I find plaintiff took the piano by rea

Son of defendant's default. Neithetr

the pleadings nor stipulated facts al

lege that the piano was so taken on

default, still there was a default and

a right to take it by reason thereof

and no other reason is in evidence. I

feel justified in inferring that it was

taken under this right.

* * *

The fact that possession was taken

by defendant's consent does not

change the situation. In signing the

contract she consented that plaintiff

might take possession on default as an

incident of forfeiture, and she could

not lawfully do otherwise than con

sent to the taking.

In the matter of the estate of Carrie Rose

Fradenburgh, deceased. Appeal of

Harvey S. Bedell, executor, from an

order of the Probate court allowing the

claim of E. A. Fradenburgh.

(Ramsey County. No. 63712.

Expense of Last Sickness.

A husband is not entitled to reim

bursement out of the wife's estate for

expenses of last sickness of the wife.

Flandrau, Squires & Cutcheon, for appel

lant, and Jno. V. J. Dodd, for claimant.

After hearing counsel it is orderd,

that the motion of Said claimant is

denied, and the motion of said appel

lant is granted.

And it is ordered that judgment be

entered disallowing the claim of Ed

gar A. Fradenburg for $116.62 for the

expenses of the last sickness of Said

deceased, and reversing the order of

the Probate Court appealed from.

BRILL, J. The only question raised

is whether the husband can recover

from his wife's estate the expenses

of her last sickness paid by him.

There can be no doubt that the hus

band is bound to support his wife.

That was the rule at common law and

it has not been changed by legislation

in this state. Her support in case of

her sickness includes medicines, medi

cal attendance and other reasonable

care. It is not expressly stated in the

pleadings that the husband furnished

the medicines and the attendance for

which he makes claim, but it will be

presumed, in the absence of anything

to the contrary that he performed his

duty in this regard. Certainly if the

wife were living, he could not recover

from her expenses incurred or paid

by him in caring for her when she
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was sick, and I know of no principle

which would make her estate liable

to him now that she is dead. Indeed,

in the absence of Something farther

than appears in this case, the persons

performing the services and furnish

ing the medicines could not have re

covered from her even if the Services

and medicines had been Ordered by

her.

Flynn v. Messenger, 28 Minn. 208.

Wagner v. Nagel, 33 Minn. 348.

It was the husband’s debt and not

hers, and he having paid it has no

claim against her estate. Section 4529

of the statutes of 1894, provides for

payment by an executor or adminis

trator of expenses of last sickness

which were “debts against the deceas

ed,” and that provision does not affect

this case. This was not a debt against

the deceased. It is not necessary to

hold, and it is not determined, that a

case might not exist where a third

party might be paid expenses of last

sickness out of the estate of the Wife.

A promise of the executor to pay a

claim for which the estate was not

liable would not in any manner bind

the estate.

Courtland Babcock vs. Alfred J. Condit,

et al.

(Ramsey County. No. 63906.)

Strict Foreclosure.

Where a warranty deed is given to

Secure a guarantor, such deed Will be

construed to be a mortgage. A strict

foreclosure will not be enforced.

V: Fossen & Frost appeared for plaint

The defendants wishing to borrow a

large sum of money from F. A. Cham

berlain, cashier of the Security Bank

of Minnesota, who would not make the

desired loan on their personal promise

or responsibility; but if plaintiff would

guarantee the payment of said sum,

he, Chamberlain, would make the

loan.

To secure the plaintiff against loss

by reason of said endorsement, de

fendants delivered to plaintiff a war

ranty deed, not containing a defea

sance clause, but in all respects a

deed in fee.

At the maturity of the note, the

money was not paid to Chamber

lain, which money, this plaintiff has

paid, and now makes application for

a strict foreclosure of the deed.

KELLY, J: After hearing counsel,

it is ordered that plaintiff's applica

tion for a strict foreclosure herein be

denied without prejudice to proper

proceedings under said complaint to

have the deed referred to therein de

clared a mortgage and for the usual

decree of foreclosure.

M. J. DALY was born at St. Paul,

Minnesota, in 1861. When five years

of age he removed with his parents

to Carver County, where he lived on a

farm until 18 years of age. He at

tended the public schools of Minneapo

lis, and 1884 took a two years' course

in the law department of the Iowa

State University. He commenced the

practice of law at Perham, Minne

sota, in December, 1886, and has re

sided there ever since. He is now

serving his third term as county at

torney of Otter Tail County.

State of .Minnesota ex rel, R. & W. Com

mission vs. Adams Express Co.

(District Court, Ramsey Co. No. 61973.)

Service of Writ on Non-resident.

The legislature may prescribe how

service of process may be made on

corporations, or companies composed

of non-resident stockholders. The

manner of service is left to the dis

cretion of the court.

F. F. Davis, Esq., appearing in behalf

of defendant and Attorney General

Childs for relator.

EGAN, J.: The above entitled ac

tion being on the calendar, came on to

be heard upon the motion of the de

fendant to quash an alternative writ

issued therein. After hearing the ar
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guments of the respective counsel and

upon due consideration, it is hereby

Ordered that the said motion be and

the same is hereby denied.

The legislature of this state by Gen.

Laws 1895, Chap. 152, provided, that,

“every person, firm, corporation or

association which shall do the busi

neSS of an express company upon

railroads in this state by the carrying

of any kind of property for compensa

tion, is hereby declared to be a com

mon carrier and subject to all the laws

of the State of Minnesota regulating

common carriers,” and empowered

the Railroad and Warehouse Commis

sion to “assume the same powers, du

ties and responsibilities with reference

to express companies in this State that

they now exercise under the law with

reference to other common carriers by

railroad, with the same authority and

jurisdiction, and the same methods of

procedure as are by law provided for

in the case of Such other common car

riers.”

Assuming to act in pursuance of

Such authority, the Commission sued

out an alternative writ of mandamus

against the respondent which was or

dered by the court to be served on J.

W. Owens, the general agent of re

spondent, who was then conducting

its business in this state.

The respondent appeared specially

by its counsel, and upon affidavits

filed, which were not controverted,

showing that the respondent is a joint

Stock association, all of whose mem

bers are not residents of this state,

moved to quash the writ on the ground

that the court acquired no jurisdic

tion over the respondent by such serv

ice upon its said general agent. * * *

If the contention of respondent's

Counsel is Sound, it must follow that

the said legislation of 1895 will prove

ineffective in every attempt at the

Tegulation of such business when car

ried on in this state by non-resident

individuals and associations.

* * * * * * *

It is competent for the legislature

to prescribe how jurisdiction in such

a case shall be acquired. Express au

thority for Such service is found in

Gen. Laws 1891, Chap. 106, Sec. 4,

amending Sec. 22 of the commission

act of 1887, wherein it is provided that

“the court shall have power to ac

quire and determine the matter on

Such short notice to the common car

rier complained of as the court shall

deem reasonable; and such notice may

be served on such carrier, his or its

agent, or Servants, in Such manner

as the court Shall direct.”

Furthermore, the manner of Service

of the Writ is left to the discretion of

the court. Gen. Stat. 1894, Sec. 5979.

Willoughby Bros. et al. vs. The St. Paul

German Insurance Co., et al.

(Ramsey Co. No. 54:397.)

Stockholder's Liability Action—Inter

venor-Limitation of time to

bring Action.

Where an insurance policy provides

that no suit or action on said policy

for the recovery of said claim shall

be sustained in any court of law or

equity unless commenced within

twelve months next after the fire, an

action brought thereafter is barred.

An adjustment of such loss by fire is

not a waiver of said limitation, and

one holding claim against an insol

vent insurance company of this char

acter cannot assert it in an action to

enforce the liability of the insurance

company's stockholders'.

Humphrey Barton, attorney for plaintiff,

and Thos. H. Goodwin, attorney for de

fendant.

The St. Paul German Insurance Co.

issued to August Steffen the policy of

insurance referred to, containing a

stipulation that no suit or action on

said policy for the recovery of any

claim should be sustained in any

court of law or equity until after full

compliance by the insured with all

the foregoing requirements, nor un

less commenced within twelve months

next after the fire. A loss occurred

April 2nd, 1892, and due notice given

on April 11th, 1892, and the damage

adjusted at $2795. On April 14th,

1892, the insurance company made an

assignment and Steffen filed his claim

with said assignee, which claim was

allowed by the assignee, and a divi

dend paid thereon Nov. 1st, 1895. No

suit or action was commenced in any

court of law or equity within twelve

months after said loss by fire.

“As a conclusion from the foregoing,

it is determined by the court, that, by

reason of the one year's limitation

aforesaid, contained in said policy,

said Steffen is barred from maintain

ing any action upon said policy and
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from asserting his claim in this action,

and his claim is disallowed.”

BRILL, J.: “I do not wish to be

understood as holding that an adjust

ment may not be made under such

circumstances that it may raise an im

plication of a promise to pay, so that

an action may be maintained directly

upon it without reference to the stip

ulations and conditions of the policy.

But in this case the fact stipulated is

merely that “the amount of the loss

and damage by said fire was adjusted

at the sum of $2795. Nothing else

appears in the case regarding the ad

justment. This would bind the com

pany as to the amount of the loss

and damage caused by the fire, but

it is not an adjustment of the liabil

ity of the company, and without

something further, it would not su

percede all the other conditions of

the policy, especially, in view of the

provision above quoted from the pol

icy.”

John B. McHugh vs. The City of St. Paul.

(District Court, Ramsey County.)

Municipal Corporations—Barriers on

Elevated Streets—Lights.

The city of St. Paul graded a street

sixty feet wide, making a driveway

of thirty-four feet, with stone gutters

on each side, three feet wide, and

spaces of ten feet for sidewalks. For

about a block the grade was twelve or

thirteen feet above the lots on each

side which had not been filled up to

the established grade. No lamps were

maintained on the street near this

point, nor had any fences or barriers

been erected on the sides of the spaces

left for sidewalks. On a dark, rainy

night plaintiff, who was somewhat fa

miliar with the locality, in attempting

to drive up to a house, situated on a

lot that had been filled up to the grade

of the street, drove outside of the road

way, over the gutter and space left

for sidewalk, and down the embank

ment, receiving very serious inju

ries. Helti that the city was not negli

gent, and that plaintiff could not re

cover.

This was an action to recover $10,

000 damages for personal injuries.

The facts are stated in the head

note.

After the evidence was all in de

fendant's counsel moved the court to

instruct the jury to find a verdict for

the city.

This motion was granted, and plain

tiff excepted thereto, and subsequent

ly moved on the minutes of the court

for a new trial.

George C. Lambert and Thomas J.

McDermott for plaintiff.

Robertson Howard for defendant.

The city of course is bound to use

ordinary diligence in protecting peo

ple who use its streets, but it is never

required to do more than that. Here

the street was graded properly, gut

ters were made on each side of the

driveway, and beyond, a space of ten

feet was left for a sidewalk. It could

not be expected that any person driv

ing at night would go outside of the

road intended for vehicles, pass the

gutter, and the place laid out for a

sidewalk.

The court properly held that there

was nothing to submit to the jury.

Hubbell v. City of Yonkers, 104

N. Y., 434, 438.

Barnes v. City of Chicopee, 138

Mass., 67.

EGAN, J.: After hearing counsel

for the respective parties, it is ordered

that plaintiff's motion for a new trial

be denied.

A lawyer told the other day a good

story of Judge Neilson. A juror was

very anxious to be excused from ser

Vice but was afraid to ask the judge,

who suffered acutely from the gout, to

let him off. He asked a lawyer in the

court room what he should do. “Tell

Judge Neilson you have the gout in

your right leg,” said the lawyer. Up

marched the juror to the bench and

said: “Judge Neilson, I'd like to be

excused.” “What do you mean, sir?”

demanded the judge in a voice of

thunder, accentuated by a twinge in

his leg. “Judge, I have the gout in

my right leg,” said the juror. “Any

man who has the gout ought not to be

asked to serve on a jury,” said Judge

Neilson. “You can go.” The trial in

progress went on, the judge carefully

nursing his aching leg.
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OLE. J. VAULE was born on a farm

near Stavanger, Norway, March 10,

1859, was trained for a School teacher

and taught school in that country un

til he in 1884 immigrated to America.

He attended the State Normal School

at St. Cloud, Minn., from 1885 to 1888,

the German Theological Seminary at

Afton, Minn., in 1889, and was grad

uated from the law department of the

University of Minnesota in 1891. He

practiced law at Fosston, Polk Co.,

from 1891 to 1893, since August, 1893,

at Crookston, and seems to be making

a good record. Last year he had 8

cases on the calendar of the Supreme

Court; of these he lost two, one was

settled by the adverse party, and five

were decided in his favor.

Charles L. Johnson vs. City of Anoka, et al.

(Hennepin Co. No.)

Injunction.

An action by a citizen tax payer

against the city authorities, to enjoin

and restrain them from carryi ig out

a contract with a water and light

company to supply said city with

water and light, will not lie, on the

ground that the contract is illegal and

may at any time be repudiated by

either party. Substantial and positive

injury must be shown to a court of

#y before it will grant an injunc

On.

Koon, Bennett and Whalan, and J. H.

Wyman appearing for plaintiff and

William W. Bartlett and W. E. Hale for

defendants.

The facts sufficiently appear in the

memorandum.

“This action is brought by plaintiff

as tax payer of the city of Anoka to

enjoin and restrain the city council

and officers who were made defend

ants herein, from levying a tax to pay

and from paying the defendant, the

Anoka Water Works, Electric Light

and Power Company for water and

light furnished to the city by said

company under and by virtue of the

contracts made between it and the as

signor of said company, as evidenced

by the ordinances of said city council

and the acceptance of the same by

Sykes and others who were the as

signors of the defendant company,

and for the judgment of this court de

claring said contract null and void

and enjoining the city authorities from

carrying out said contracts on the

part of the city, in the future.”

Plaintiff claims the contracts are

void; that the city council had no au

thority to enter into contracts of this

kind; that they were void as being

monopolistic and exclusive in their

provisions, which, if valid, in effect

would give the defendant company the

exclusive right to furnish the City of

Anoka with water and lights for the

term of thirty-one years by the terms

of the contract; that the defendant

company laid mains and constructed

hydrants for the use of the city, and

furnished lights as provided for by

said contract; that the price the city is

paying for the same under said con

tract, is exhorbitant, and as much

again as it is worth or can be fur

nished for; that for the full period of

said contract the excess would be

$60,000, and the city authorities would

levy a tax from year to year on the

city property to pay the full amount

named in the contract, and therefore

the plaintiff will be damaged by hav

ing to pay as taxes more than he

would otherwise be required to do for

the same service. * * * The char

ter of the City of Anoka confers on

the city council, in addition to the

power generally possessed by munici

pal corporations at common law, pow

er to make ordinances providing for

“the safety and health of its inhabi

tants,” “to make and establish hy

drants * * * provide for and con

duct water through the streets”

* * * to provide water

works, to provide for lighting the city,

etc., etc., and to provide public build
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ings and public grounds; “to grant to

any corporation or corporations, per

son or persons the right to use and

occupy the streets, alleys and public

grounds of said city for the purpose of

maintaining and operating electric

lights.” These are the provisions of

the charter under which the die, euda...t

company claims that the city council

had authority to make the contracts

with them for water and light.

“If the safety, convenience or health

of the inhabitants of the city required

that it should be furnished with water

and lights,” * * * “it was the duty

of the city council to supply them.”

The power to provide carried with

it the power to contract with other

parties to supply the water and lights.

“There are no powers granted by

the charter to the city council which

would authorize it to make a con

tract granting an exclusive privilege

to supply the city with either light

or water for the term of thirty-one

years.” The contract requires the city

to accept and pay for the water and

lights it may furnish each year for

that number of years. “To that extent

the contract in question was unauthor

ized and not binding on the city. That

doctrine was settled in so far as the

law of this state is concerned, in the

case of Long vs. City of Duluth, 51 N.

W. R., 913; 49 Minn., 280. It is

claimed that the contract is void and

unauthorized wherein it provides for

the number of hydrants that should

be maintained and the use of the

same paid for each year for the full

term, and fixing the amount to be

paid yearly during the whole term.

We are of the opinion that this claim

is well founded, yet there is much au

thority opposed to it. The case of the

City of Valparaiso vs. Gardner, 97

Ind., 1, holds to the contrary; it holds

that the authority of the city is dis

cretionary, but not without limitation.

It authorizes the corporate officers

when the wants of a city demand a

supply of water to furnish it; with its

discretion the courts could not inter

fere; “that the contract cannot be

Overthrown solely on the ground that

it is a surrender of legislative author

ity * * * the power to contract. for

furnishing water is neither a judicial

or legislative power, but a purely

business power.” There are decisions

for and against this holding.

“We are of the opinion that the

mere fact that a contract of this kind

is illegal and cannot be enforced but

may be repudiated at any time by

either party to it, is not sufficient to

authorize a tax payer to sustain an

action to enjoin the city officers from

complying with the provisions of the

contract, if such compliance works no

special injury to him, if it does not in

crease the taxes on his property from

what it otherwise would be. Substan

ial and positive injury must always

be made to appear to the satisfaction

of the court of equity before it will

grant the injunction, and acts which

though irregular and unauthorized

can have no injurious results consti

tute no ground for relief.

High on Injunctions, Sec. 9.

Rogers v. Michigan, 28 Barb., 539.

Head v. James, 13 Wis., 641.

People v. Canal Board, 55 N. Y., 390.

New London V. Brainerd, 22 Conn.,

553.

Doolittle v. Supervisors, 18 N. Y.,

155.

Roosevelt v. Draper, 23 N. Y., 318.

Mayor v. Gill, 31 Md., 375.

Shapeless v. Mayor, 21 Pa. St., 147.

Conery v. New Orl. W. W. Co., 2

S & R., 555.

Handy V. Same, 39 La. Ann., 107.

Davenport v. Kleinschmidt, 13 Pac.

R., 249.

Sinclair V. CommerS., 23 Minn., 404.

Atty. Gen. v. Detroit, 26 Mich., 264.

Mullin v. Grandy, 13 Mich., 546.

Jud v. Town of Fox Lake, 28 Wis.,

583.

We have been unable to find any

case where the question of the right

of a tax payer to bring an action of

this kind was in issue and decided by

the court sustaining the right, other

than where it appeared that the plain

tiff would sustain some injury by way

of additional taxation.

In most of the cases where the

right has been recognized there was

a want of any authority to appropri

ate money for the purposes for which
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it was attempted to be appropriated

by the public authorities. In the case

Brainerd v. New London, 22 Conn.,

552, the city authorities attempted to

appropriate money for celebrating In

dependence Day. They had no au

thority to make any appropriations

for that purpose. The case of Rice v.

Smith, 9 Iowa, 575, is one of the

same character; SO is also the case Of

Haney v. R. R. Co., 32 Ind., 244.

In the case of Grant v. City of

Davenport, 36 Ia., 396, the court held

in a case like the One under considera

tion that where the charter of the

city gave the authorities power to

contract for water Works, which it did,

with a company for a term of years,

the validity of the exclusive privilege

granted by the contract would only be

contested by other persons claiming

the right to lay pipes and furnish

water, and that there was no right of

action by the plaintiff as tax payer.

In the case of Ford v. Meyer, 84

Ga., 213, and Grounder V. Town of

Sullivan, cited by plaintiff's attorney,

the question of the right of a tax pay

er to bring an action of this kind was

not in issue; neither was it in the

case of Long v. City of Duluth, supra.

* * * * * * *

The case of Kiichli v. City of Minne

apolis, 59 N. W., 1088, came up on de

murrer to the complaint, which stated

that the plaintiff’s taxes would be

largely increased by reason of the

contract. * * * The answer ad

mitted the truth of the allegations of

the complaint.

* * s * * * * * *

There is no evidence in this case

that the plaintiff will be damaged

by reason of the city complying with

the terms of the contract. “It was

necessary to show wherein the plain

tiff would be damaged as alleged in

the complaint, and plaintiff having

failed to make such proof we think

We are correct in ordering the case

dismissed.”

A Puzzling Case.—“What was the

most confusing case you ever had?”

asked the doctor of the lawyer. “Case

o' champaigne,” returned the lawyer.

“I hadn’t got half through it be

fore I was all muddled up.”—Palmyra

Dispatch.

State of Minnesota, ex rel., H. W. Childs,

Attorney General of the State of Min

nesota vs. American S. & L. Assn.

(Hennepin County. No. 66741.)

Building and Loan Association.

Building and loan associations, not

withstanding their private character,

are amenable to the remedial provis

# of Sec. 12, Chap. 76, Gen. Laws of

Same-Insolvency.

A building and loan association can

not become insolvent within the strict

technica . sense of the term. (For

test of insolvency see Minn. Law

Journal, vol. 4 p. 48.)

Same-Violation of Act of Incorpora

tion.

Where a corporation like defendant,

violates its act of incorporation, such

violation brings it within the express

# intent of the provisions of section

H. W. Childs and George B. Edgerton

appearing for the state and Francis B.

Hart and Hale, Morgan and Bennett

appearing for defendant.

This action is brought by the state,

based upon chapter 76, General Stat

utes of 1878.

The state relies upon the allega

tions of insolvency or inability of the

defendant to pay its debts, and the

unlawful acts set out in the complaint.

A long and able memorandum was

filed by Judge Belden, the gist of

Which is as follows:

The objection of the defendant that

it is not amenable to or affected by

the provisions of chapter 76, and that

the state has no power to interfere

with it, either for prevention or reme

dial purposes, other than those ex

pressly prescribed in sections 2873,

2874, Gen. Statute 1894, is not well

founded.

The issue involves the consideration

of the character of the defendant, its

object and business as public or only

private rights may be affected, as

well as its condition and the causes

and effects of that condition.

It is not an institution exclusively

private. “The state has placed these

institutions upon its list of corpora

tions, and declared that they come

Within chapter 76, and has determined

that their object and business is such

as to render it expedient and neces

sary to deal with them as with mon

eyed or quasi public corporations.”

Corporate grants rest upon the im

plied condition that they shall be
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used to effectuate their purpose and

withdrawn when such user ceases, and

it would be subversive of good public

policy to deny the right of the state

to interpose upon the ground that it

has no interest in the corporation.

“Does the defendant come within

the spirit and scope of section 12,

chapter 76? In determining this ques

tion a narrow and technical construc

tion is not possible. The statute being

remedial it must have such broad

and liberal construction as will fully

reach and cover the evils to be relieved

and remedied.”

It is said this is not a corporation

“having power to make loans on

pledges” because its loans are made

to its members and of the communal

character of its relations of its mem

bership. This is sufficiently disposed

of by Judge Mitchell, in the case of

Maudlin V. Am. S. & L. Assn., 65 N.

W., 645, who says:

“So called “building societies op

erated on the plan of the defendant,

have so often become the instruments

of oppression and extortion as to call

down the censure of some èminent

courts. The original purpose of build

ing Societies, Viz, to enable people of

small means to build and buy homes,

is entirely wanting. They are merely

Savings and loan associations retain

ing the forms and nomenclature of

building societies. They still retain in

form the idea that they are dealing

with community funds, and that the

borrower being a member, is also a

lender; but this is in theory rather

than in fact.”

Within the strictest technical sense

it may be conceded that the associa

tion cannot become insolvent, but

every reason for the application of

this provision of section 12 to other

Corporations therein mentioned exists

with equal or greater force for its ap

plication to these corporations.

Judge Grosscup in Towles v. Am.

Bldg., Loan & Inv. Soc., 60 Fed. Rep.,

121, upon this and other questions

that were involved in this contro

versy, on this point said: “That the

relief will be afforded to Stockholders

and copartners, upon the proper show

ing, is not seriously denied.”

The trial judge said: “The notion

that the state in the enactment of

these provisions, or in its general leg

islation directed to corporate re

straint and control and remedy, has

no longer any solicitude for the wel

fare or protection of its citizens or

other persons after such persons enter

into a quasi communal relation, such

as arises from dealings with these

corporations, is entirely too narrow to

be seriously considered.”

By Section 2874, Gen. Statutes of

1894, the remedies here prescribed are

applicable to these corporations. But

if Sec. 12, relating to insolvency or in

ability to pay its debts does not apply

On account of the technical objection

that it cannot become insolvent, the

other provisions of this section are

ample to cover the case. The defend

ant has clearly violated the “provis

ions of its act of incorporation.” It

was organized in 1887 under Chap.

34, title 2, and that it has outstanding

Stock contracts, issued while it was

doing business under its original as

well as its amended articles of asso

ciation.

Also the investment of $200,000 in

the Stock of the German Am. Ins.

Co. in 1889 was a violation of the law,

was a total loss and resulted in the

present embarrassed condition of the

defendant.

Also Sec. 2881 provides. “That

whenever the capital stock of an as

sociation has been impaired by losses

in excess of its reserve funds or profits

earned, it shall be the duty of the

directors to suspend sales of all classes

of Stock until such losses have been

adjusted and distributed pro rata as

a charge upon the shares of stock

in force.”

The defendant more than a year ago

had lost all its profits, and reserve

fund and thirty per cent of its capital,

and still continued to sell its stock of

all classes, in violation of Said law,

which law was binding on Such cor

poration. “It brings this defendant lit

erally within the clearly expressed in

tent of the provisions of section 12.”

The privilege of scaling down the

assets so that the book value will

stand on a level with the actual value,
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and charging the loss of capital pro

rata to its members is a provision

designed to apply to temporary im

pairment, and not to such a condition

as is shown in this case. The ex

penses of the corporation were very

large. From July 1st, 1888, to July

1, 1895, the expenses amounted to 65

per cent of its earnings. The only re

maining contention is that the right

of the attorney general to proceed in

cases of this character against cor

porations like the defendant is con

fined to the procedure prescribed in

section 2874. This Section creates

causes for he interposition of the

attorney general not before existing,

and in addition to those already pro

vided and are designed to defend

from the evil consequences of irregu

larities or law violating practices

were persisted in.

Section 2580, relating to savings

banks, contains similar provisions

and section 2854, relating to trust com

panies is couched in identical lan

guage with Sec. 2874, and it cannot be

contended that the legislature in

tended to relieve savings banks and

trust companies from the remedial

provisions of Sec. 12, Chap. 76. See

State vs. Educational End. ASSIm., 49

Minn., 158. See also on right of state

to interpose notwithstanding the pri

vate character of the Co., People v.

Ballard et al., 134 N. Y. J. C., 292-296.

A western judge, sitting in chambers,

seeing from the piles of papers in the

lawyers’ hands that the first case was

likely to be hotly contested, asked:

“What is the amount in question?”

“Two dollars,” said the plaintiff's

counsel. “I’ll pay it,” Said the judge,

handing over the money; “call the next

case.” He had not the patience of

Sir William Grant, who, after listening

for two days to the arguments of coun

Sel as to the construction of a certain

act, quietly observed when they had

done: “That act has been repealed.”

NOTICE.

Your attention is called to the case

of Rotzer vs. B. C. R. & N., published

in the February number of the Law

Journal. It has been overruled by the

Supreme Court.

W. R. DUXBURY was born in Fill

more County, Minnesota, August 27th,

1866, and was educated at the North

ern Indiana Normal School, Valparai

so, Indiana. He was admitted to the

bar at Preston, Fillmore County, in

November, 1890. He settled at Cale

donia, Minnesota, in October, 1891, en

tered into partnership with Captain

W. H. Harries, then congressman from

the first congressional district, and re

mained in partnership with him until

he was appointed internal revenue col

lector in May, 1894. Captain Harries

then withdrew from the firm and Mr.

Duxbury continued the business, tak

ing in his brother as partner in Octo

ber, 1895.

In the absence of partnership assets

applicable to partnership debts either

at law or in equity, and in case there

is no live solvent partner, it is held

in Thayer v. Humphrey (Wis.) 30 L.

R. A. 549, that partnership creditors

may prove their claims pari passu

with separate creditors against the es

tate of a partner. When a new firm

assumes the debts of the old, with the

intention of all parties to have the

business continue and pay the debts

Out of it, but the new firm makes

an assignment for creditors, it is held

that creditors of the old and of the

new firm may prove their claims pari

passu, and be preferred over individ

ual creditors of the members of the

new firm.
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The lumbermen are making a hard

fight against the new pro rata clause

and the 80 per cent clause which has

been inserted in the new Standard

Policy to cover lumber risks. A Syn

dicate of Duluth firms, representing

more than $1,000,000 in capital has

filed a protest with the State InSur

ance Department, insisting" that the

insurance should not be limited to 80

per cent of the value of the stock in

sured, but they are especially opposed

to the clause which provides for a pro

rata insurance upon piles of lumber

that may become separated more than

50 feet. The companies making the

protest are the large wholesale deal

ers and shippers at the head of the

lakes, and who own large docks, where

they are constantly receiving and

shipping lumber. They want a blan

ket insurance that will cover their en

tire stock, and say they cannot so ar

range their work but what some piles

will occasionally become separated

from the others by more than 50 feet.

The separation will probably not con

tinue long at any one time, but they

cannot afford to take the risk. and in

sist that the so-called pro rata clause

is nothing more or less than a co-in

surance clause, and contrary to the

law passed at the last session of the

Legislature. The Insurance Depart

ment has referred the matter to the

Attorney General who gives in the fol

lowing his opinion:

OPINION OF ATTORNEY GENERAL.

Pro Rata Insurance Rider-Illegal.

An insurance clause in a policy of in

surance which stipulates that in case

of a fire occuring in one pile of lum
ber only, the insured can recover such

amount as the value of such parcel

or pile bears to the total value in yard

or dock, is contrary to the laws of

Minnesota. The insured is entitled to

a contract insuring him against the

whole of such a loss.

The opinion is as follows:

You call my attention to the follow

ing forms of riders or clauses pro

posed to be used by certain insur

ance companies, and request my

views as to whether they are properly

permissible. They are as follows:

“Permission is hereby granted for

other insurance to an amount, includ

ing this policy, aggregate not to exceed

80 per cent of the actual cash value

of the property; provided, however,

that if it the time of the fire the total

insurance on the property shall ex

ceed said 80 per cent, this policy shall

thereby become void only in the pro

portion of such excess to such total

insurance.

“When this clause is attached to and

made a part of a policy covering two

or more items, this clause shall be con

strued as applying separately to each

item of the policy.

“Should the property hereby insur

ed be or become separated by a space

or spaces, of fifty feet or more, it is

hereby agreed that this policy shall at

tach in or on each division separated

by such space or spaces in such pro

portion as the value in or on each di

vision bears to the aggregate value

of the subjects insured.”

First—As to the first clause, the

question is virtually disposed of by

what was said in the opinion of this

office under date of Nov. 5, 1895,

wherein it was held that the use of

such a clause is permissible. The rea

sons which conduced to that decision

obtain with equal force to the use of

the clause in question, and you are ad

vised accordingly

Second—The employment of the sec

ond form, or the “pro rata clause,”

should not be authorized. It offends

against the very purpose and spirit

of the statute prohibiting co-insurance,

inasmuch as the statute clearly seeks

to protect the assured against an ex

action on the part of the insurer,

whereby the former is made to pay for

what he does not actually receive; or,

in other words, is designed to Secure

to him the right of being compensated

for the loss actually sustained, with

no other limitation than the amount

of the policy. It would, in my judg

ment, be in violation of the statute to

employ a provision whose observance

will operate as a restriction in such

respect upon him. That the use of

the clause will be attended with such

restriction is at once obvious where re

gard is had to its practical operation.

It implies that the owner of lumber

piled in detached parcels can recover

in case of a fire occurring in one of

such parcels or piles only such amount

as the value of such parcel or pile

bears to the total value in yard or on

dock, as the case may be. It must,

therefore, follow with the utmost cer

tainty that he will receive a less
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amount than his loss. As above sug

gested, he is entitled to a contract in

suring him against the whole of such

a loss.

EDWARD LEES was born in Wis

consin in 1865. In 1881 he entered the

law office of his father, Judge Rob

ert Lees, where he read for two years.

In 1886 he was graduated from the

law department of the University of

Wisconsin and in 1887 located at Wi

nona, forming a partnership with City

Attorney W. A. Finkelnburg, which

continued until September, 1895. Then

the present firm of Webber & Lees

was formed. In politics he is a demo

crat, and was chairman of the county

and city committees from 1892 to 1894.

Since 1894 he has taken no active part

in political matters, however, but de

voted himself exclusively to the busi

ness of his firm.

The question as to the title of a find

er of lost property does not often

tarise and therefore the recent deci

sion of the court of chancery of New

Jersey in Keron v. Cashman is of

novel interest. It is most peculiar in

its circumstances. There it appeared

that one of a party of five boys found

and picked up an old stocking in which

Something was tied up. He threw it

away again and one of the others

picked it up and began beating the

others with it. It was passed from

one to another, and finally, while the

second boy was beating another with

it, it broke open and was found to con

tain money. None of the boys had at

tempted to examine it or had suspect

ed that it contained anything valuable.

The father of one of the boys took

charge of the money and tried to dis

cover the former owner. Afterwards

one of the boys claimed the money and

the others a division of it. On a bill of

interpleader, it was held, that the

money was not found in a legal sense

until the stocking had come into the

common possession of all the boys as

a plaything, and that it belonged to

all of them and must be divided equal

ly between them. In Durfee v. Jones,

11 R. I. 588, 23 Amer. Rep. 528, 35

Cent. L. J. 417, the bailee for sale of

a safe, while examining it found a sum

of lost money inside the casing, and

was held entitled to retain it as finder

against the owner of the safe because

the owner never had any conscious

possession of the money. The cases

of Bowen V. Sullivan, 62 Ind. 281, and

Merry v. Green, 7 M. & W. 623, not

cited by the court in the New Jersey

case, are also in point. All of the

cases agree that some intention or

state of mind with reference to the

lost property is an essential element

to constitute a legal finder of such

property. In Goddard v. Winchell, 35

Cent. L. J. 365, the question arose be

fore the Supreme Court of Iowa as to

the ownership of an aerolite which had

fallen from the sky. The court held

that it belonged to the owner of the

land rather than to the person who

saw it fall and secured it.—Central

Law Journal.

Frank C. Smith, the editor of the

American Lawyer, read a paper before

the last meeting of the American Bar

Association in which he said:

“I was desirous of learning how far

questions of legal procedure were act

ually determinative of litigations,

deeming that such information would

enable us to form an accurate judg

ment as to the real quality of the work

of the bar in the trial of causes. For

this purpose I have examined the cases

reported for the year June 1, 1894, to

May 31, 1895, with the following re

Sult: Total number of cases examined,

16,416. Of these 1,052 were originally
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begun in the courts reported, leaving

15,364, which were heard on error or

appeal. Of these 15,364 cases submit

ted to the appellate jurisdiction of

these courts, 9,523 were affirmed and

5,841, or a little over 38 per cent., were

reversed. Of these reversed cases,

2,302, or almost 38 per cent., were re

versed upon questions of procedure.

In other words, of the reversed cases,

38 out of every 100 so resulted because

of the incapacity of the attorney in

charge to properly present the merits

of his cause for judicial determina

tion. In 38 out of every 100 such in

stances, then, justice was either de

nied the litigant, or to gain his rights

he had to submit to the anxiety, delay

and expense inevitable in a new trial

or in instituting a new action. And

this, because the certified member of

the bar to Whom he intrusted his

couse, did not know how to practice

law.”

The figures for Minnesota were as

follows:

“Total cases, 348; affirmed, 220; re

versed, 128; percentage reversed, 37;

reversed on procedure points, 43; per

centage reversed on procedure points,

34.”

PERSONALS.

Tiinneapo"is

Lawrence, Truesdale and Corriston

recently dissolved. The junior mem

ber continues to practice with offices

in the Kasota block. Mr. Truesdale

has removed to Phoenix, Ariz.

St. Paul

Walter Holcomb removed to Con

necticut last week.

Geo. L. Keefer and Henry W. Wil

liams, formerly of St. Paul, have form

ed a law partnership at Los Angeles.

California.

Duluth

The firm of Roach & Lyons, of Du

luth, is dissolved and Daniel F. Lyons

has removed to Chicago.

Judge Lewis Brownell and F. E.

Ebner, of Duluth, have formed a

partnership and removed to Aitkin,

Minn.

Frank Crosby, formerly of Abbott

& Crosby, of Duluth, has moved to

Hastings, Minn.

W. T. McNamara, of Duluth, has re

turned to New York to resume his

practice there.

Judge James Spencer has removed

from Duluth to Whitehall, N. Y.

E. P. McCaffrey has given up his

practice in Duluth and recently re

turned to his home in New York.

Joseph Handlan, of the firm of Han

dlan & McGregor, of Duluth, has de

cided to remain permanently in

Wheeling, W. Va.

L. U. C. Titus, of Duluth, has left

his law practice to perfect his legal

residence on a homestead in St. Louis

County.

Tiankato

J. B. Ogle, the Mankato lawyer, re

ported as eloping, was once a resident

of Alexandria. He was pastor of the

Methodist church for about a year and

this was his last charge, as when he

left he took up the practice of law.

While here he was married and it was

currently reported that his father-in

law guaranteed him $1,500 a year in

come if he would adopt the law as a

profession.

Litchfield–

S. A. Flaherty has withdrawn from

the law firm of Spooner & Flaherty,

of Minneapolis, and is now located in

Litchfield. Mr. Flaherty practiced at

Morris for many years and was for a

long time county attorney of Stevens

county.

Madison

Frank Palmer, one of the leading

attorneys of Madison, Minn., was late

ly married to Miss Mary Schomburg.

A conveyance constructively fraud

ulent as to creditors is held in Weare

Com. Co. v. Druley, 156 Ill. 25, 30 L. R.

A.465, to be insufficient, in the absence

of actual fraud, to constitute a ground

for an attachment. With this case in

30 L. R. A. 465, the authorities are re

viewed on the question, What intent

to defraud will sustain an attach

ment?

Bicycle riders are to pay higher

rates for their accident insurance, or,

in lieu thereof, have their benefits

reduced.
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BICYCLE LAWS.

The laws for bicyclists were

somewhat amended during the last

session of the New York legis

lature, and cyclists have certainly re

ceived many benefits which, to say

the least, they did not enjoy before.

The first and most important change

was made by Chap. 333 of the Laws of

1896, commonly known as the “Bi

cycle Baggage Law.” It is merely an

amendment to the General Railroad

Law (chapter 565 of 1890), and amends

Section 44, relating to baggage and

baggage checks, by adding the fol

lowing words:

“Bicycles are hereby declared to be

and be deemed baggage for the pur

poses of this article and shall be trans

ported as baggage for passengers by

railroad corporations and subject to

the same liabilities, and no such pas

senger shall be required to crate, cover

or otherwise protect any such bicycle;

provided, however, that a railroad cor

poration shall not be required to

transport, under the provisions of this

act more than one bicycle for a single

person.”

The next bill of importance which

was enacted is now chapter 304 of the

Laws of 1896, amending the Penal

Code, and is as follows:

“Whoever, with intent to prevent

the free use of a cycle thereon, shall

throw, drop or place, in or upon any

cycle path, avenue, street, sidewalk,

alley, road, highway or public way or
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place, any glass, tacks, nails, pieces of

metal, brier, thorn or other substance

which might injure or puncture any

tire used on a cycle, or which might

wound, disable or injure any person

using such cycle, shall be guilty of a

misdemeanor, and on conviction be

fined not less than five nor more than

fifty dollars.”—Albany Law. Journal.

LAW SCHOOL ALUMNI ASSOCIATION.

The sixth annual dinner of the

University of Minnesota Law Alumni

Association, held at the Hotel Nicol

let in Minneapolis, Thursday evening,

June 4th, was a success in every way.

In point of attendance it was the

largest ever held by the Association,

over 150 being present. Preceding the

dinner the regular annual business

meeting was held; the principal busi

ness being the admission of the class

of '96 to the Association, and the elec

tion of officers for the ensuing year.

The following were elected: President,

Arthur M. Wickwire, of St. Paul; Vice

President, Chas. E. Bond; Secretary,

Albert Chistillo; Treasurer, Walter N.

Carroll, all of Minneapolis. Judges of

the district courts of St. Paul and

Minneapolis were in attendance as

Well as members of the bar of both

cities and representatives of each

class graduated from the University

since the organization of the college.

Daniel L. Dawley, of Northfield, as

toast master, presided in a happy

manner and introduced each speaker

with neat and witty remarks. The

most scholarly address of the evening

was given by Edwin A. Jaggard, of

St. Paul, who responded to the toast,

‘Torts and Taxation.” The “Press

and Bar” was happily handled by

Charles W. Somerby, of Minneapolis.

Dean Pattee's response to the toast,

“Our Alma Mater,” closed the pro

gram of the evening.

One against whom a default judg

ment was fraudulently entered is held

in Merriman v. Walton, 105 Cal. 403

30 L. R. A. 786, to be entitled to an in

junction against its execution, al

though he could resort to certiorari.

A note to this case presents the num

erous authorities as to injunctions

against judgments obtained by fraud,

accident, mistake, surprise and durass.

The supreme court of Minnesota has

recently rendered a decision on the

subject of usury of some interest to

the Commercial world. It is the case of

Gale v. Birmingham et al., N. W. Rep.

There is great conflict of authority

among the courts of last resort of the

different states as to the character of

the evidence required to defeat an ac

tion by a purchaser for value before

maturity of negotiable paper where

the defense is usury.

One class of cases holds that usury

being shown, the burden then rests

upon the purchaser to show that he is

a purchaser bona fide for value before

maturity without notice of the usury;

and that if it appears by the evidence

that before the purchase he had

knowledge of such facts and circum

stances as would put an ordinarily

prudent person on inquiry to discover

the usury and didn't inquire, he is not

an innocent purchaser. Another class

of cases holds that knowledge of such

facts and circumstances as would put

an ordinarily prudent person on in

quiry, coupled with a failure to inquire

is insufficient to defeat an action by a

purchaser of negotiable paper for

value before maturity and that the

facts and circumstances, knowledge

of which would defeat such action

must be such as would justify a court

or jury in finding bad faith or actual

knowledge of the usury on the part of

the purchaser.

Hitherto our supreme court had

Specifically laid down neither of the

above rules in the case of usurious

paper, though it seemed to have as

Sumed in its decisions the correctness

of the former of these two conflicting

Views. In the case of Gale V. B.rm

ingham, however, it squarely adopted

the latter rule and held that in order

to defeat an action by a purchaser of

negotable paper for value before ma

turity, where the defence is usury, the

evidence must be so direct and point

ed as to amount to proof of bad faith

on the part of the purchaser in the

absence of inquiry. In the adoption

of this rule the court has doubtless

placed itself in accord with the weight

of authority on the subject though it

is difficult to conceive how such a rule

is consistent with any rational con

struction of the statute relating to the

articular point in question.
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GEN. MOSES E. CLAPP.

The Journal is not a political organ

and in general has no opinions on po

litical issues, or on the claims of com

peting candidates for public office. "It

is simply a lawyers' paper, designed

to supply a medium for the inter

change of ideas in the profession and

to advance the profession's interests

in Minnesota. But it thinks it keeps

well within its sphere when it now

openly expresses its admiration for

the character and ability of Moses E.

Clapp and its hope that he will suc

ceed in his ambition to be the next

governor of this state. The Journal's

opinion is that lawyers make the best

incumbents of public office because

their training fits them to act in a rep

resentative capacity and educates

them to serve faithfully and zealously

those who have intrusted them with

the performance of a duty. Lawyers,

therefore, are working for the commu

nity's good when they help their fel

low lawyers in their political aspira

tions. And this general principle is

especially of force in its application to

Mr. Clapp, who, in addition to being a

good lawyer of wide experience and

Success in his profession, is a brave,

fearless, courageous, handsome and

chivalric man. The Journal's good

wishes go with him in the present con

test and it Calls on its readers to co

operate with him in the fight he is

making. The tendency of our politi

cal system is to relegate the manage

ment of affairs to a limited number

of active workers, who, by trades and

deals, divide public honors among

themselves, and we have an extreme

instance of this in the pending cam

paign where the politicians are un

dertaking to deliver the high post of

governor of Minnesota as part of a

complex bargain involving not this

office alone but also the incumbency

of two United States senatorships. It

is a spectacle stimulating to popular

enthusiasm to see Mr. Clapp tilting

like a valiant knight against forces

united under a banner of this com

plexion, and if the people exercise the

rights the constitution gives them, the

Journal predicts that the victory in

the battle will be with him.

ACTION TO DETERMINE ADVERSE

CLAIMS.

In this state the statutory action to

“determine adverse claims, or to quiet

the title” to land is a very import

ant action. By this action title to, in

terest in or lien upon real estate may

be determined in all cases, except

where the defendant is in possession,

in which case ejectment is the proper

action.

This action is authorized by G. S.,

1894, Sec. 5817 (1878, c. 75. Sec. 2) re

dating to this form of action upon

which the law is fairly well settled.

There has, however, existed Some

mistiness upon the question of plead

ing, where the answer was only a gen

eral denial.

In a long line of decisions written by

Judges Gilfillan, Berry, Dickinson,

Vanderburg, Collins and Mitchell, the

court has held:

T mat unless the defendant sets up ti

tle in himself he has no standing in

court, and plaintiff is entitled to judg

ment against him.

In Walton v. Herkins, 28 M., 415, de

cided in 1881, the court through C. J.

Gilfillan. in speaking of this kind of

action, says:

“The object of the action is to force

one claiming an adverse interest or

lien to establish or abandon his claim.

With respect to the claim of the de

fendant, the position of the parties

as the reverse of that occupied by the

parties in an ordinary action. The de

fendant becomes practically the plain

tiff, and takes the affirmative in plead

ing and proof, while the plaintiff be

comes practically the defendant, and

defends against the claim. In an or

dinary action, the plaintiff must ten

der the issues to defendant, alld if de

fendant takes issue on the facts al

leged, plaintiff must prove enough of

them to entitle him to recover. An

action under the Statute is brought to

compel the defendant to tender issues,

unless he chooses to abandon his

claim. In the particulars therefore,

that the complaint need not allege any

wrongful act of the defendant, and

that the object of it is to force him to

tender issues upon and set forth the

matters sought to be litigated, the ac

tion is anomalous.”

In Myrick v. Coursalle, 32 M., 153,

decided in 1884, in a case where plain

tiff failed to show on the trial that he

was the owner and judgment was en

tered for defendant, Judge Berry says:

“So long as plaintiff has no interest in
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the property who is adjudged to be

the owner is of no importance to him.”

In Jellison V. Halloran, 40 M., 487,

decided in 1889, Judge Dickinson says:

“The defendant was required from

the nature of the action to assert his

adverse claim if he made any.”

In Morrill V. Little Falls Manuf'g

Co., 46 M., 261, decided in 1891, Judge

Collins SayS:

“Such answer simply put in issue

the plaintiff's alleged title to the prop

erty, denying that he had any rights

or interests therein. The answering

defendants failed to assert title in

themselves, or a claim to the property

of any description, and therefore the

answer merely amounted to a dis

claimer, the plaintiff being entitled to

judgment on the pleadings.”

In Stuart v. Lowry, 49 M., 97, de

cided in 1891, Judge Vanderburg says:

“And in Walton v. Perkins, 28 Minn.,

415, it is said that the defendants in

such case “becomes practically the

plaintiff, and takes the affirmative in

pleading and proof,” and his pleading

is in the nature of a complaint Setting

forth his claim against the plaintiff.”

In Scofield v. Quinn, 54 M., 12, de

cided in 1893, Judge Dickenson says:

“In this form of action the defendant

occupies, as respects the title asserted

by her, the position ordinarily assum

ed by plaintiff.”

The court put forth dicta to the

contrary to the effect that plaintiff

must prove his case if denied, and

that he could not prevail by the

weakness of the defendant's case,

notably by Judges Mitchell in Herrick

V. Churchill, 35 Minn., 318; and Van

derburg in Wakefield v. Day, 41 Minn.,

344.

It Will thus be seen that there was a

conflict in the decisions of the court

and it appears clear that the decision

first cited could hardly be logically

Supported. On the other hand it ap

pears that the proposition relied upon

in the latter decisions, that he who as

serts must prove, is sound.

But the court had held further upon

this question of pleading to the effect

that where one disclaims any interest

in the land a general denial forms no

issue and defendant has no standing

in court.

In Perkins v. Morse, 30 Min., 13,

plaintiff alleged that he was the owner

and in possession. One of the defend

ants, first, denied each and every al

legation of the complaint. Second,

disclaimed any adverse title to the

land. The court says: “So far as he

is concerned the disclaimer is an end

of the controversy. It is a solemn ad

mission by which the plaintiff gains

all that he has sought against the dis

claiming party. It not only dispenses

with proof upon plaintiff's part, but it

shows that the disclaiming party has

no interest in the subject of litigation

and therefore renders any issues rais

ed by his denials utterly immaterial.

It entitles the plaintiff to judgment

upon the merits, determining that

Such party has no estate or interest in

the premises to which the action re

lates.”

In Donahue v. Ladd, 31 Minn., 244,

the defendant in his answer denied

plaintiff's title and alleged title in a

third party and attempted to show a

lien in his favor by virtue of an

attachment against that third party's

title in the land. But his allegations

failed to show any interest in him by

virtue of the attachment even though

the third party owned the land. In

deciding this case Judge Mitchell says:

“Therefore, inasmuch as this attach

ment lien is the only claim which de

fendant makes, his answer shows

affirmatively that he has no estate or

interest in the land, in legal effect it

amounts to a disclaimer.”

AS to the point that the rest of the

answer put in issue plaintiff's title,

Judge Mitchell cites Perkins Vs. Morse

ante, as to the effect of a disclaimer

in connection with a general denial as

the “settled law in this court” and

says, “We apprehend it makes no

difference whether the answer is an

express disclaimer, or whether, as in

this case its allegations affirmatively

Show that he has no interest in the

property. In either case as against

him"plaintiff is entitled to judgment.”

It Will thus be seen that the court

holds in Donahue W. Ladd that an at

tempt to set out the facts showing

one's title is an assertion that he has

no other title on the principle an

nounced in Piney v. Fridley, 9 Minn.,

23 (34), and many times followed that

a general allegation, as of title or fore

closure, is controlled by a special al

legation of facts showing such title or

foreclosure, and also that a disclaimer
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even coupled with a general denial,

ends the controversy as to defendant.

The reasoning in these decisions of

Perkins v. Morse and Donahue V.

Ladd woud seem to be sound.

In Wheller V. Winnebago Paper

Mills, 64 N. W. R., 920, the court in at

tempting to extricate itself from the

mud of these former decisions cited,

seem to have gotten deeper into the

mire. The complaint was a regular

statutory complaint to quiet title with

allegations tracing plaintiff's chain of

title. The answer was a general de

nial, with an admission of plaintiff's

chain of title down to a certain point.

Then the answer attempts to Set up

title in defendant by tacking on to the

title where plaintiff left off, with an

admitted failure to do so. There was

a judgment against defendant on the

pleadings, and defendant appealed,

citing no authorities nor did appel

lant argue the point, but simply said

the plaintiff's title was put in issue.

The supreme court reversed the lower

court.

The real effot of this dcision of

Wheeler v. Winnebago Paper Mills is

to reverse Perkins v. Morse and DOn

ahue v. Ladd to the effect that a dis

claimer coupled with a general denial

gives the defendant no standing in

court. It expressly overrules Donahue

v. Ladd in so many words, but claims

Perkins v. Morse is not in point inas

much as plaintiff was in possession in

that case. But the court overlooked

the fact that in that case the answer

denied the possession and it was a

bare question of pleading. Pleading

possession would not help plaintiff un

less it was proven, therefore the court

was mistaken in saying the case was

not in point Ior that reason.

Wheeler v. Winnebago Paper Mills

was identical in points with Dona

hue v. Ladd. The court expressly

Overruled Donahue v. Ladd.

But in the syllabus and argument

the decision does not go to that extent.

The syllabus says: “The plaintiff is

not entitled to judgment on the plead

ings where the answer denies his title,

but fails to show that the defendant

has an interest in the premises.” (The

effect of this is to overrule the first

line of decisions admittedly unsound).

“Overruling on this point Donahue v.

Ladd.”

Now Donahue V. Ladd decided not,

that plaintiff was entitled to judgment

where defendant failed to show he had

a title, but that he was entitled to

judgment when defendant showed he

had no title.

In its opinion the court says: “Coun

sel claims the denial is immaterial,

because the defendant fails to show

that it has any interest in or lien upon

the premises and cites in Support of

the proposition Perkins v. Morse and

Donahue v. Ladd.” Counsel's claim

was more than that. It was that the

defendant not only fails to show title

in himself, but shows title out of him

self. The court further says, “it must

be admittted however that Donahue

v. Ladd supports the contention of

counsel.” That case does not Sup

port the contention of counsel as the

court seems to construe the Conten

tion, because Donahue v. Ladd holds

there was a disclaimer.

The court further says, “But that

case (Donahue v. Ladd) has been in

effect overruled by Subsequent cases

in this court, which hold that in an

action to determine an adverse claim

where land is vacant and unoccupied

the plaintiff must allege and prove, if

it is denied, that he has some title to

or interest in the land, otherwise he

has no standing in court and his ac

tions must be dismissed,” citing cases

first above cited.

It will thus be seen:

1st. That the court has held by de

cisions and dicta that defendant in an

action to determine adverse claims

must set up his title in order to have

a standing in court, in Walton v. Perk

ins, 28 Minn., 415, Myrick v. Cowsa

ble, 32 Minn., 153, Jellison v. Halloran,

40 Minn., 261, Stuart v. Lowry, 49

Minn., 97, and Scofield v. Quinn, 54

Minn.

2nd. That the contrary doctrine

was during the same time being de

clared either actually or in effect in

Myrick v. Coursalle ante, Herrick v.

Churchill 35 Minn., 318, Jellisan v.

Halloran ante, Wakefield v. Day, 41

Minn., 344, Pinney v. Russell, 52

Minn., 443 and that these later decis

ions are sound in principle.

3rd. That the court held in Perkins
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v. Morse, 30 Minn., 11, and Donahue

V. Ladd, 31 Minn., 244, that where de

fendant in effect disclaims any inter

est in the premises a general denial

does not avail him. This also seems

sound in principle.

4th. The court in Wheeler v. Win

nebago Paper Mills ante repeats what

had been already said in decisions un

der second subdivisions that the plain

tiff must rest upon the strength of his

own title, and not upon the weakness

of the defendant. This it does by its

reasoning and citations. It expressly

overrules in so many words Donahue

v. Ladd, but refrains from discussing

or referring to the real point decided

there. What the profession is still in

terested in knowing is: What is the

effect of a formal disclaimer coupled

with a general denial.

What is the effect of an answer that

shows that defendant has no title

coupled with a denial of plaintiff's

title.

I have paid for knowing this by suf

fering the ignomy of defeat, but still

do not know the law on these points.

S. R. CHILD.

Minneapolis, Minn.

PRIVILEGED COMMUNICATIONS TO

LAWYER's AND DOCTORS.

A notable change in the law Cf priv

ileged communications was made at

the last session of the New York leg

islature and will take effect on the 1st

day of September.

Section 835 of the Code reads thus:

“An attorney and counselor at law

shall not be allowed to disclose a com

munication made by his client to him

or his advice given thereon in the

course of his plofessional employ

ment.”

The amendment which goes into

effect at the beginning of September

will make it read thus:

“An attorney or counsellor #t law

shall not be allowed to disclose a

communication made by his client to

him, or his advice given th r on, in

the course of his profession 1 employ

ment, nor shall any clerk, stenograph

er, or other person employed by such

attorney or counsellor be a lowed to

disclose any such communication or

advice given thereon.”

The change, it will be observed, con

sists in the addition Cf the clause con

cerning clerks, stenographers, and

other employes of lawyers. Such per

sons are frequently present at inter

views at which confidential state

ments are made to counsel, and often

act as the messengers of the cient to

transmit such statements. In these

cases, the privilege and duty of the

lawyer to remain silent do very little

'good to the client if the lawyer's clerk

or stenographer or office boy - ay be

compelled to speak; and hence it has

been deemed wise to extend the re

quirement of secrecy to the lawyer's

servants, whatever their capacity.

A similar extension would also seem

to be expedient so far as privileged

comunications to medical men are con

cerned. As the law now stands it

prohibits any person “duly authorized

to practice physic or surgery” from

disclosing any information acquired

by him in attendng a patient in a

professional capacity, and which was

necessary to enable him to act in that

capacity. This obviously applies only

to regularly licensed physicians and

Surgeons, and not to trained nurses

or hospital Stewards and attendants.

It seems to us that they also should

be compelled to keep secret their

knowledge of the ailments of those

under their care.

—N. Y. Sun.

AGISTER'S LIEN.

In the recent case of Petzenka V.S.

Dallimore, reported in 67 N. W. Rep.

365, the Supreme Court has an

nounced the existence of a radical

change in the law relating to the

lien of stable keepers, etc.

Under the statute in force in 1886

(Sections 16 and 17 Chap. 90, Stat. of

1878 as amended by Chap. 81, Gen.

Laws 1885) it was held that such lien

was superior to a prior chattel mort

gage. Smith vs. Stevens, 36 Minn.

303.

The court now holds in Petzenka V.S.

Dallimore that the act of 1891 (Chap.

91 Gen. Laws 1891, Sec. 6250 Com

piled Stat. 1894) has changed the law

and that by virtue of the express

terms of the latter act the lien re

ferred is made subject to prior mort

gages.

With due respect to the court and to
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the learned judge who writes the

opinion, this decision must be char

acterized as a construction by sound

instead of by sight.

Sec. 2 of the Act of 1891 is. drawn

and printed as follows:

“Sec. 6250. Same-Priority of lien.

The lien in this act provided for shall

have priority over all other liens and

incumbrances (excepting the lien pro

vided for in Chapter one hundred and

seventy-five General Laws of eighteen

hundred and eighty-five, and all acts

amendatory thereof), and liens by vir

tue of any mortgage, bill of sale or

other instrument theretofore made

and duly recorded in the office of the

clerk of the proper town, city O. vil

lage, and no person entitled to such

lien shall be deemed to have waived

or lost the same by reason of said

property or any thereof being out of

his possession, provided the same does

not so remain out of his possesion for

a period exceeding ten days at any

one time; and such person shall have

the right to retake and reduce such

property to his possession at any time

within the said ten days, in whomSo

ever hands the same may be, and hold

the same as above provided to satisfy

said lien and his reasonable costs and

expenses.”

It will be observed that the para

graph is apt to be very misleading

but if the section is to be read accord

ing to the accepted rules of construc

tion, i. e., with the parenthetical

clause omitted, it will be readily seen

that the exception does not apply to

prior mortgages, etc., but on the con

trary prior mortgages, bills of sale,

etc., become the object of the words

“shall have” in the first line, and it

then becomes apparent that the de

sign of the legislature was not to

change the rule in Smith vs. Stevens,

but to assert it. Is it not giving un

due importance to an exception con

tained in a parenthetical clause to say

that it qualifies all the succeeding

paragraph instead of only that portion

contained in the parenthesis?

It is apparent that the person who

prepared the bill for the printer, in its

Original form, did not construe this

Section as the court has done, because

the bill as originally printed contains

a marginal note opposite this section,

as follows: “Priority of lien except for

service of domestic animals.” Chap

ter 175 of the laws of 1885 provides

for liens for the service of domestic

animals. But section 3 of the act of

1891, being section 6251 of the Com

piled Statutes, would seem to clinch

the matter; it reads as follows:

“Sec. 6251. Failure to notify mort

gagee of sale–Penalty. If any per

son having heretofore conveyed any

of the property above mentioned by

mortgae or lien, as provided by this

act, shall, during the existence of the

lien or title created by such mortgage,

suffer the same to be sold, as herein

provided, without personal notice to

the mortgagee of the time and place

of such sale, at least two days before

such sale, (he) shall be deemed guilty

of a misdemeanor, and shall, on con

viction thereof, be punished by a fine

of not more than one hundred dollars,

or by imprisonment in the county jail

not exceeding ninety days.”

Now the profession will recall that

after the decision in Smith vs. Stevens

it was generally apprehended that ad

vantage would be taken of the law

by dishonest mortgagors to divest the

the mortgage lien, by permitting his

property to be sold to satisfy an agis

ter's lien. Was it not the purpose of

the legislature to lessen this danger

by the enactment of the foregoing

penal statute? If the lien referred to

in section 2 is subject to the mortgage

lien and sale to satisfy it should not

affect the mortgage, then there would

be no necessity for the mortgagee

having notice of the sale and of a

stringent statute to prevent the owner

from neglecting to furnish it.

This article is not written in a spirit

of captious criticism, but with a view

of calling attention to a possible over

sight before the decision referred to

shall have become a “rule of prop

erty.”

F. V. BROWN.

Minneapolis, Minn.

A receiver of a building and loan as

sociation is denied authority to fore

close a mortgage under a power of

sale contained in a mortgage held by

the association. Strauss v. Carolina

Interstate B. & L. ASSO. (N. C.) 30 L.

R. A. 693. The case decides also that

the affairs of an insolvent association

are to be settled by charging borrow

ers interest on the amounts they have

received, with a credit for all they

have paid into the concern as dues,

fines, or in other ways.
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MORTGAGEE IN POSSESSION.

How Created.—In various Ways a

mortgagee becomes a “mortgagee in

possession.” The usual manner in

which this relation is created is

through an abortive or defective fore

closure of a mortgage and occupation

of the property by the assent of the

mortgagor, express or implied, or by

occupation through an absolute deed

which is in fact a mortgage. Entry

without the assent of the mortgagor,

express or implied, constitutes the

mortgagee a trespasser. Nor is the

relation created when the mortgagee

enters into possession without objec

tion on the part of the mortgagor after

the expiration of the time for foreclos

ing. Banning v. Sabin, 45 Minn., 431.

In Johnson v. Sandhoff. 30 Minn., 197,

the relation was implied from the en

try peaceably, in good faith, without

objection or opposition on the part of

the mortgagor and valuable improve

ments made by the mortgagee. In

Rogers v. Benton, 39 Minn., 39, the as

sent of the mortgagor was implied,

among other things, from the fact

that the mortgagor permanently re

moved from the state and abandoned

possession. The mortgagee demanded

possession of the wife. She testified

that the mortgagee was “coming in

under the mortgage, and that her hus

band knew it too.” See also, Jellison

v. Halloran, 44 Minn., 199; Russell v.

Lumber Co., 45 Minn., 376; Burke v.

Baldwin, 54 Minn., 514. A mortgagee

holding possession is presumed to be

holding in that capacity. Anderson v.

Lanterman, 28 Oh. St., 104. A strictly

continuous possession is not required.

Burke V. Baldwin, Supra.

Ejectment Will Not Lie.—With this

relation established the mortgagor

cannot oust the mortgagee by an ac

tion in ejectment. Pace v. Chadder

don, 4 Minn., 390; Johnson v. Sandhoff,

30 Minn., 197. Nor can a junior mort

gagee after foreclosure eject a senior

mortgagee in possession. Jones v.

Rigby, 41 Minn., 531.

Action to Redeem.–Until redeemed

from by the mortgagor or his assigns,

the mortgagee in possession is the

rightful owner. As such he may main

tain an action of ejectment against a

trespasser and even against the mort

gagor. The rights of the mortgagee in

possession may be extinguished by ad

verse possession.

The mortgagor is allowed to redeem

from an abortive or ineffectual fore

closure by an action brought for that

purpose. The action must have been

commenced prior to 1887 within ten

years after the mortgagee had taken

possession of the property during the

life of the mortgage and with the as

sent of the mortgagor, express or im

plied. The statutes of Minnesota do

not regulate nor limit the time for

bringing an action to redeem, but the

courts by anology hold that the right

to foreclose and the right to redeem

are “mutual and reciprocal” or “recip

rocal and commensurable” in the

sense that they necessarily accrue and

expire at the same time. Parsons v.

Noggles, 23 Minn., 328; Rogers v. Ben

ton, 39 Minn., 39; Bradley v. Norris, 65

N. W. Rep., 357; Backus v. Burke, 65

N. W. Rep., 459. In the Parsons case

it was held that the possession by eith

er the mortgagor or the mortgagee in

no way affects the right of the one to

redeem or of the other to foreclose.

By G. S. 1887, c. 69, the time for

foreclosing was extended to fifteen

years. In earlier cases it was held

that the extension of the time by the

Legislature had the efiffect of impair

ing the obligation of the mortgage con

tract then existing and was therefore

unconstitutional. By the recent case

of Backus v. Burke, supra, the earlier

cases were practically overruled and

the extension held constitutional, as

the act took effect six months after its

approval.

By analogy therefore an action to

redeem must now be brought within

fifteen years. After the right of ac

tion to redeem is barred the mortgagee

in possession becomes invested with

an absolute legal title to the mort

gaged premises. Rogers v. Benton,

supra. The right to redeem within the

period of fifteen years is of course con

fined to a defective foreclosure; other

wise the statute governs by the period

of one year allowed for redemption.

Duties and Rights.—The mortgagee

in possession cannot permit a nuisance

to be continued on the premises after

taking possession without being lia

ble in damages during the time of oc
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cupancy. Ferman v. Lombard Inv.

Co., 56 Minn. 166.

Rents and profits must be applied in

payment of taxes, necessary repairs

and prior incumbrances to protect the

title, and for payment of costs in de

fending the title. Hubbell v. Moul

son, 53 N. Y., 225; Farris v. Houston,

78 Ala. 250. Subsequent collections

are to be applied in reducing the in

terest and then the mortgage debt.

Toomer vs. Randolph, 60 Ala. 356.

Whether costs of the defective

foreclosure will be allowed does

not seem to be decided. If not

applied as above stated the mortgagee

can in an action to redeem be com

pelled to account for the rents and

profits collected. Rogers v. Benton,

supra; Holton v. Bowman, 32 Minn.,

191; Stevenson v. Edwards, 96 Mo.,

622; Daniel v. Coker, 70 Ala., 260. But

he need not account to a junior mort

gagee. Catterlin v. Armstrong, 79

Ind., 514. In 135 Pa. St., 293, in re

Heffenstein’s Estate, it was held that

where rents and profits were not col

lectable the mortgagee will not be re

quired to pay them. Hart v. Chase,

46 Conn., 247; Van Duyne v. Shann, 41

N. J. Eq., 312.

But in other cases it has been held

that he should be charged with fair

rental value and for the use and Occu

pation. Sanders v. Wilson, 34 Vt.,

318; Still v. Buzzell, 60 Vt., 478; Equit

able Company v. Fisher, 106 Ill., 189.

By taking possession, says Erskine,

Chancellor, he imposes upon himself

the duty of a provident owner and is

bound to recover for the use and Occu

pation such sums as a reasonable, dili

gent owner would receive. Hughes V.

Williams, 12 Vesey, 493. In case of

condemnation of the land he would be

entitled to receive the amount of the

award, for which he must give an ac

count upon an action to redeem.

Brame v. Towne, 56 Minn., 126. He

would be liable for waste wantOnly

committed or suffered through his

gross negligence. Stevenson v. Ed

Wards and Daniel v. Coker, supra.

From the cases of Catterlin V. Arm

strong and Hughes v. Williams, supra,

it would seem that he would not be en

titled to recover for improvements put

upon the land after taking possession

unless upon covenant in the mortgage

or an express agreement to that effect.

But under the Occupying Claimant's

Act, Section 5849, G. S. 1894, it would

seem that the mortgagee would be en

titled to recover for improvements

made while so occupying under that

relation. Seigneuret v. Fahey, 27

Minn., 60; Hall v. Torrens, 32 Minn.,

527; McLellan v. Omodt, 37 Minn., 157;

Pfefferle v. Wieland, 62 N. W. Rep.,

396. Notwithstanding the case of

O'Mulcahy v. Florer, 27 Minn., 449.

Especially see Goodrich v. Florer, 27

Minn., 97.

The respective relations being so

thoroughly established in Minnesota.

and on recognized principles of owner

ship, possession, limitations, etc., it

would be apparent that the usual rela

tive rights, rights of inheritance and

public rights, also apply to the mort

gagee in possession and the mortgagor

out of possession upon those well de

fined lines.

H. M. FARNAM.

Minneapolis, Minn.

ARE PERSONAL INJURY CLAIMS AS

SIGNABLE.

In its January number (Vol. IV, p.

18) the Journal printed a memoran

dum by Judge Kelly of the Ramsey

County District Court in the case of

Melrose vs. the Railway Co., where it

was held that the Supreme Court had

overruled Hunt vs. Conrad, 47 Minn.,

557, by its decision in Cooper vs. Rail

way Co., 55 Minn., 134, and that a

cause of action for a personal injury

after a Verdict is in this state proper

ty and assignable.

A recent case in the Supreme Court

of Illinois (North Chicago St. Railway

Co. vs. Ackley) goes a litle further

than did Judge Kelly's decision and

holds in express terms that a cause of

action for a personal injury may be

assigned even before a verdict. The

court's opinion has attracted wide at

tention because of its bearing on the

important question of fees and the

Journal thinks a brief abstract will be

of interest to its readers.

A woman had been made a cripple

for life by falling from a Clybourn

avenue car from which she was try

ing to alight. In 1892 she employed
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L. M. Ackley to prosecute an action

for damages against the cable com

pany and agreed to pay him one-half

of whatever he might recover for his

services and assigned half the cause

of action to him to secure payment of

the fee, and agreed to pay court costs

and necessary expenses. The com

pany refused to pay her as much as

$1,000 in settlement.

Suit was begun in the Circuit Court

in September, 1891, and two years and

a half later was reached for trial.

Just as it was about to be tried the

railroad company's lawyer went to

the woman's house and settled with

her by paying her $3,750, and entered

up a judgment against the railway

company for that amount and had the

record Satisfied.

The attorney of the woman thereup

on filed a bill in equity against the

company asking for a decree that the

company pay him one-half of the

amount of settlement, alleging that

the company had had full previous no

tice of his contract with his client.

Judge Stein entered a decree to that

effect in September, 1894.

The company having taken an ap

peal to the Appellate Court this de

cree was affirmed in an opinion writ

ten by Judge Gary.

When it was announced that the Su

preme Court had affirmed Judge Gary

there was great curiosity to know

upon what grounds the Supreme

Court based its ruling. Justice Craig,

who writes an opinion, in which all

the other justices concur, says when

ever any cause of action is by statute

made to survive to the executor or ad

ministrator upon the death of the

claimant, it becomes assignable, un

less there are reasons of public policy

which take away the quality of as

signability.

The court finds that the contract be

tween the lawyer and his client in

this case is valid and enforceable,

and that the railroad company, having

paid the full amount to the client, af

ter notice, must atcount to the attor

ney for one-half of it.

The lecision is so broad and sweep

ing in its terms as to furnish absolute

protection to the attorney against any

Settlement being made behind his

back, and enables any person who has

a meritorious case and no money to

prosecute it to secure the services of

the best men at the bar, because he

can give security for the payment of

fees.

JUDGE STEARNS.

Judge Stearns, who died recently in

California. was born in St. Lawrence

Co., N. Y., in 1831, and was there

fore sixty-five years old at the

time of his death. He received a com

mon school education in New York

State, and when still a young man

Went to California, Sailing around

Cape Horn, and for some time turned

his attention to the digging of gold,

California being at that time in the

midst of the gold excitement. He ac

cumulated some money in that way

and returned to the States to obtain

an education. He attended Oberlin

college for several years and then

went to Ann Arbor, where he gradu

ated from both the classical and law

departments.

In 1860 he went to Rochester, Minn.,

and there began the practice of law.

In the fall of 1861 he was elected

county attorney of Olmsted county. In

the spring of 1862 he raised a company

of Soldiers for the Ninth Minnesota

Volunteers. He was elected first lieu

tenant of the company and Served on

the frontier during the Indian troub

les. He went to Missouri in 1863 and

was soon after appointed colonel of

the Thirty-Ninth United States, a reg

iment composed of colored troops. He

took command of his regiment just be

fore the battle of the Wilderness. He

was at the siege of Petersburg and

showed great courage, leading his reg

iment into the famous pit caused by

the explosion of a mine. All through

the war he was noted for his gallantry

and courage.

He returned to Rochester in 1865

and was again elected county attor

ney. In the same year he formed a

partnership with Judge Start, at pres

ent chief justice of the supreme court.

In 1871 he was elected United States

senator to fill the unexpired term of

Senator Norton, who died at that time.

He served in the Senate for about

three months.
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In 1872 he went to Duluth and form

ed a partnership with Judge Ensign.

In 1874, when the Eleventh judicial

district was formed, he was appointed

judge by Gov. Davis, and held the

position for nineteen years, being three

times re-elected without opposition.

In 1894 he declined re-election on ac

count of ill health, and the following

fall moved to California, where he

died.

For many years before he was ap

pointed judge he took a great interest

in politics, and after his removal to

Duluth took great interest in the af

fairs of that city. For many years he

was prominent in that city, and was

ever ready to do anything in his power

to further its interests.

PRIZE LOTTERIES – REAL ESTATE

GAMES.

In Lynch v. Rosenthal, 42 N. E.

1103, the Supreme Court of Indiana

gave a construction to a contract for

the sale of lots, whereby a “prize”

lot was to be awarded to the sub

scribers. The Court held it void,

being in the nature of a lottery. The

Court said in part:

“That such contracts are against

public policy, and that those who have

entered into them Shall have no relief

in the courts, to enforce those that are

executory, or to recover that which

has passed under Such as have been

executed, is without doubt. Const.

art. 8, Sec. 15; Burger v. Rice, 3 Ind.,

127; Swain V. Russel, 10 Ind., 438;

Rothrock V. Perkinson, 61 Ind., 39; U.

S. v. Olney, 1 Abb. (U. S.), 275, Fed.

Cas. No. 15,918; Whitney v. State, 10

Ind. 404; Crews v. State, 38 Ind.

28; Hudelson V. State, 94 Ind.

426; Riggs v. Adams, 12 Ind.,

199; 13 Am. & Eng. Enc. Law, p. 1187;

Rev. St. 1894, secs. 2170-2172 (Rev. St.

1881, secs. 2076-2078). The important

question here is as to the character

of the present contract. Does it in

fringe this principle of public policy?

This inquiry depends upon what a lot

tery Scheme is. In Hudelson V. State,

Supra, it was held that where a mer

chant, with each sale of merchandise

to the value of 50 cents, gave the pur

chaser the right to guess as to the

number of beans in a glass globe—the

nearest guesser to receive a gold

watch,-the transaction was a lottery.

The Court there quoted with approval

Several definitions of a ‘lottery, some

of which are as follows: “Whether the

enterprise * * * be called a scheme

of chance, a gift enterprise, or a lot

tery, it is still a scheme of chance,

and in that sense a lottery or gift en

terprise. Lohman v. State, 81 Ind.,

15. “Where a pecuniary consideration

is paid, and it is determined by lot

or chance, according to some scheme

held out to the public, what and how

much he who pays the money is to

have for it, that is a lottery. Hull

v. Ruggles, 56 N. Y., 424. ‘A lottery

is a scheme for the distribution of

prizes by chance. Dunn v. People, 40

Ill., 465. In Rothrock v. Perkinson,

Supra, it was said: “It is well settled

in this state that every scheme for

the division or disposition of prop

erty or money by chance, or any game

of hazard, is prohibited by law, and

that every contract or agreement in

aid of such a scheme is void as against

public policy,” citing in connection

with Some of the cases We have cited,

those of Higgins v. Miner, 13 Ind.,

346; Thatcher V. Morris, 11 N. Y., 437.

‘Ilot' is defined to be a contrivance

to determine a question by chance or

Without the action of man's choice or

Will. Chavannah W. State, 49 Ala.,

396; 13 Am. & Eng. Enc. Law., p. 1181.

Webster's International Dictionary

defines ‘lot as anything used in deter

mining a question by chance, or with

out man's choice or will. If the prop

erty subject to distribution possesses

unequal values, so that one's good

or ill luck in the Scheme of distribu

tion may determine whether he shall

receive more or less for his investment,

the Scheme is a lottery. Dunn V. Peo

ple, 40 Ill., 465. Nor is it less a lot

tery because the person whose prop

erty is distributed, or the person who

pays, does not personally participate

in the drawing. Fleming v. Bills, 3

Or., 286; Riggs v. Adams, supra.”

Real estate prize lotteries have often

been allowed in this city, and they

will likewise appear again. There is

no question that the current of the

law runs just now against all manner

of chance games, and they are held

to be against good morals, and forbid

den by public policy.—National Cor

poration Reporter.
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DISTRICT COURT.

Th H. PUBLISHER

of the Minnesota Law Journal is anxious

to extend the usefulness of the magazine

in the state, and it is our aim to report as

many District Court decisions as possible.

But to ensure this end we look to our sub

scribers throughout the state. We shall

be glad to receive memoranda of cases

deciding new or doubtful points, and hope

that this means will be taken to preserve

important decisions by voluntary effort on

the part of those interested in such cases.

Olmstead vs. La Chance, and Fritz, Garni

shee.

(Distriet Court, Ramsey County. File No.

55:14o.

Judgment—To What Extent Satisfied

by Subsequent Judgment.

A judgment on a note secured by a

mortgage is satisfied to the extent of

the bid made at a subsequent fore

closure sale under the mortgage but

it is not extinguished as to the bal

ance by the entry of a deficiency judg

ment in the foreclosure suit. The de

ficiency judgment is merely cumula

tive and the original judgment stands

as to the unsatisfied balance not

withstanding the entry of the deficien

cy judgment.

Ambrose Tighe & Charles W. Farnham

for plaintiff; R. A. Walsh for defend

ant.

A motion to discharge the garnishee

was made by the defendant and which

the court denied. The point under dis

cussion appears from the following

MEMORANDUM.

KELLY, J.—

On June 28, 1890, the defendant Cy

rille LaChance, for value, executed

and delivered to the plaintiff his prom

issory note for $6,000, payable on June

28, 1893, with interest at 7 per cent.

To secure the payment of this note

Cyrille LaChance and his wife, Al

phonsine, made and delivered to plain

tiff their mortgage of certain real

property. The note was not paid at

maturity, and the plaintiff brought

action thereon, and on May 31, 1894,

judgment by default was entered

against the maker, Cyrille, for the

sum of $6,388,77, being in full of prin

cipal, interest and costs.

This judgment was not paid and the

plaintiff thereafter began an action

to foreclose the mortgage, being file

No. 55,893 of this court, wherein Cy

rille LaChance, Alphonsine LaChance,

his wife, and Adolph LeBrun were

made defendants. The complaint is in

the usual form in foreclosure, but re

cites in addition thereto the entry and

docketing of the judgment in this ac

tion upon the note, and that the same

remains unpaid. The prayer for judg

ment is that the mortgage be fore

closed; whatever interest defendant

LeBrun might have in the premises

be adjudged second and subordinate

to plaintiff's mortgage debt; that the

land be sold and the proceeds be ap

plied after paying costs and expenses,

upon said note and mortgage, and for

a deficiency judgment against defend

ant Cyrille LeChance. A decree find

ing the amount due on mortgage debt

at $6,584.17, and for the sale, etc., was

entered.

Under this decree in foreclosure the

land was sold for $6,000, and on the

24th of August, 1894, a deficiency of

$673.21 reported, for which sum plain

tiff was entitled to a judgment against

Cyrille LaChance. For this deficiency

a judgment was entered on the 13th
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day of October, 1894, in the action No.

55,893, against defendant Cyrille.

Plaintiff subsequently began garni

shee proceedings in action No. 55,140,

the first judgment.

It is argued that the judgment en

tered in this action, No. 55.140, was

by these proceedings merged and ex

tinguished by those entered at a later

date in the action No. 55,893, and that

the judgment in this action being

merged or extinguished the garnishee

proceedings herein must fall.

The foreclosure action was not

brought strictly upon the judgment

rendered upon the note. It recited

that judgment, but the decree of fore

closure in no sense took its place. It

was obtained merely to subject the

mortgaged premises to sale. So that,

while defendant undoubtedly is en

titled to have credited upon the judg

ment in this action the amount ($6000)

realized by the sale of the land in the

other, as of the date of the sale, the

judgment here is not merged, nor sat

isfied, nor extinguished, but remains

good for the balance, after such credit.

A party may Sometimes have more

than one valid judgment growing out

Of the same cause of action. He can

have, however, but one satisfaction.

And a cumulative judgment in a case

like this does not extinguish the first

judgment. The second judgment must

in fact be satisfied sufficiently to cover

the first. The personal judgment for

the deficiency after mortgage sale is

merely cumulative. See Black on

Judgments, Sec. 1013.

McLaughlin vs. Richardson, et al.

(District Court, Ramsey County.)

Practice-Change of Venue—Gen'l

Laws 1895. Ch. 28.

Where an action is brought in one

county against several defendants all

of whom reside in another, the filing

of the affidavit and demand prescrib

ed by Ch. 28, Gen’l Laws 1895, by one

defendant is effectual to remove the

case to the county of the defendants'

residence even though the other defend

ants do not join in the demand.

Michael & Peebles for plaintiff; A. H

Hall for defendant Richardson.

This action was begun in Ramsey

County against the defendants who

were residents of Hennepin County.

Defendant Edwards answered in Ram

sey County. Defendant Richardson

made the demand for change of place

of trial to Hennepin County prescrib

ed by Gen'l Laws 1895, Ch. 28, and

the clerk of Ramsey County District

Court forwarded all the papers to

Hennepin County. The plaintiff not

withstanding this, noticed the case for

trial in Ramsey County. Defendant

Richardson moved to strike it from

the calendar and the Court granted

the motion and the following memor

andum was filed by

KELLY, J.—

The law regulating the place of

trial of civil actions is found in Sec

tions 5182 to 5192, inclusive, of the

Statutes of Minnesota, as amended by

Chap. 28, Gen'l Laws 1895. Sections

5182, 5183, 5184, 5186, 5187, 5189, reg

ulate the place of trial of the parti

cular actions named therein. Section

5185 as far as applicable, reads as fol

lows:

“In all other cases, except whero

the state of Minnesota is plaintiff, the

action shall be tried in the county

to which the defendants, or any

of them, shall reside at the com

mencement of the action. * * * If

the county designated for that purpose

in the complaint be not the PROPER

county, the action may, notwithstand

ing, be tried therein, unless the de

fendant, before the time of answering

expires, demand in writing that the

trial be had in the proper county,

and the place for trial shall thereupon

be changed to the proper county by

order of the Court.”

Section 5188, which is section 51.

Chapter 66, General Statutes 1878,

provides for the change of the

place of trial in substance as I have

just quoted from Section 5185, with

certain additions as to the power of

the court to change the venue for cer

tain named causes.

Chap. 28, Gen’l Laws 1895, amends

this section No. 51, (or No. 5188) so as

to read as follows:

“If the county designated for that

purpose in the complaint is not the

proper county, the action may not

withstanding be tried therein, unless

the defendant before the time for

answering expires demands in writ

ing that the trial be had in the proper

county, which demand shall be ac

companied by an affidavit of the de

fendant, his attorney or agent, as to

the actual residence of the defendant
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at the time of the commencement of

the action, and upon filing due proof

Of the service of such demand and af

fidavit upon the attorney of plaintiff

in the office of the clerk of the dis

trict court in the county in which such

action is commenced such action shall

thereupon be transferred and the place

thereof changed to the county of

which said defendant is a resident

without any other steps or proceed

ings whatever.”

“Where in any action there are sev

eral defendants residing in different

counties the action shall be tried in

the county upon which a majority of

such defendants shall unite in Such

demand.”

This act repeals all acts or parts of

acts inconsistent therewith.

In the case at bar both defendants

resided in Hennepin County at the

commencement of the action. The

defendant, who makes this motion, be

fore the time for answering expired,

complied with the foregoing statute

and on filing proof of service of the

demand and affidavit of residence

with the clerk of this court, that officer

transferred all the papers on file to

the Hennepin County district court.

The other defendant, by a different

attorney, served his answer in this

jurisdiction and made no demand for

a change of venue. The question

arises on the foregoing facts, has the

venue been changed to Hennepin

County?

In my opinion the case is triable in

Hennepin County. First, because

being the residence of both defendants

and the demand being made, it is

clearly “the proper county.” Sec

ond.: The failure of both defendants

to unite in the demand does not preju

dice the right of that defendant whot

makes the demand. It is his righ

and can be waived only by himself.

Third: To hold otherwise would

require all the defendants to unite in

a demand for change where all are

residents of the same county, while

a mere majority may designate the

place of trial when the defendants re

side in different counties. This, for

the reason that we must ordinarily

read the word “defendant” to mean

the plural as well as the singular

number. The legislature could not

have intended so absurd a distinc

tion.

(Apropos of the foregoing, the Jour

nal calls attention to the case of J. C.

Oswald et al., vs. James Osborne et al.,

in which Marshall A. Spooner appear

ed for the plaintiffs and H. H. Hawk

ins for the defendants.

This was an action commenced in

the district court for Hennepin county

by J. C. Oswald & Co., against James

Osborne and Thomas Hanley, of Car

leton county. At the time the action

was commenced the defendants both

resided in Carleton county in the state

of Minnesota. Within twenty days

after the service of the Summons in

the case, the defendants appeared

and by their attorney, H. H. Hawk

ins, of Thomson, Minnesota, served

upon the attorneys for the plaintiffs

an affidavit showing the residence of

the defendants to be in Carleton coun

ty, together with a demand for a

change of the place of trial of the

cause from the district court in and

for the county of Hennepin to the

district court in and for the county of

Carleton, and at the same time served

their answer upon the attorneys for

the plaintiff.

The complaint in the action was

served with the summons and was not

filed with the clerk of the district

court of Hennepin county; the first

paper filed with the clerk of the dis

trict court for Hennepin County was

the affidavit and demand for change

of the place of trial, together with

proof of service as contemplated by

Chapter 28 of the Laws of 1895. Be

fore the clerk of the district court for

Hennepin county had transmitted the

files to the clerk of the district court

for Carleton county, the attorneys for

the plaintiffs applied to the district

court for Hennepin county on an ex

parte application for an order direct

ing the clerk of the district court for

Hennepin county not to send the files,

as provided by the chapter referred

to, until the further order of the court,

and thereupon immediately the at

torneys for the plaintiffs prepared

their application supported by affida

Vits for an Order of the district court

for Hennepin county to retain the case

in the district court for Hennepin

county until the said district court

for Hennepin county should pass upon

a motion accompanying said applica

tion for an Order of the district court
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for Hennepin county, declaring that

the answer interposed in said action

presented no issue for a trial by a

jury, because the answer presented

no defense and for an Order Striking

out the answer of defendants as sham,

false and frivolous.

Upon the presentation of such an

application supported by affidavits,

the district court for Hennepin county

granted its order restraining the clerk

from transmitting the files to the

clerk of the said district court for

Carleton county until the application

of the plaintiffs could be heard and

determined, and upon such alpplica

tion granted its order to show cause

why the answer of the defendants

should not be stricken out as Sham,

false and frivolous, and why judg

ment should not be granted plaintiffs

notwithstanding the said answer and

as for Want of an answer.

The attorneys for the plaintiffs

sought to contend that the law relat

ing to change of venue referred to in

Chapter 28 of the Laws of 1895, was

invalid and unconstitutional, and they

also proceeded upon the theory that

it is only in those actions where there

is an issue to try that the defendants

may have a change of the place of

trial, and that if it should be found

that the answer presented no defense,

either upon the face of it, or that it

was interposed merely for the pur

pose of delay, and was false, that it

might be stricken out as sham, false

and frivolous and as presenting no

issue and would not entitle defend

ants to a change of place of trial.

Upon the return of the Order to

show cause in this case no appear

ance was made on the part of the de

fendants.

It is to be regretted that the point

which was sought to be raised as to

the constitutionality of Chapter 28 of

the Laws of 1895 could not be decided,

or rather that it was not necessary to

decide the same, in this proceeding;

notwithstanding this, by the order

made by the district court for Hen

nepin county it seems now to be held

that if an action be commenced in the

district court in one county and the

defendants reside in another county,

the district court will by its orders

retain the case in the county where

the action was commenced until a

motion can be made by the plaintiffs

to Strike out the answer of defend

ants as Sham, false and frivolous on

the theory that until an answer is

interposed which in fact raises an is

Sue to be tried and which the defend

ant is under the statute entitled to

have tried in the county in which he

resides, there is nothing to change

the place of trial of.

It would seem that the order made

in the case referred to is not only suf

ficiently comprehensive to embrace a

case where an answer interposed is

upon its face insufficient but also

where by affidavits the answer is at

tacked as false, Sham and frivolous,

or as having been interposed for pur

poses other than to secure the trial

of a bona fide issue by the defend

ants.

The decision is right in line with the

One made by Judge Smith prior to

the passage of the Act of 1895, where

he held that the plaintiff is entitled

to have the action held in the county

where it is commenced even after the

notice of motion for change of place

of trial, until a counter motion may

be made by the plaintiff to strike out

the answer as false, sham and friv

Olous, and where the latter motion

is made returnable at the same time

or prior to the time set for the hear

ing of the motion for a change of ven

ue by the defendant.)

Cora F. Bangs vs. Frank H. Forbes.

(District Court, Hennepin County. 69593).

Public Officer—Application of Salary

to Payment of Judgment.

The clerk of the Police Department of

the City of Minneapolis is not a

“public officer” within the meaning of

the law, so as to exempt his salary

from application to the payment of a

judgment rendered against him.

... F. Sweetser, for plaintiff; W. H.

Morse, for defendant.

Upon a judgment duly rendered

against the defendant in this action,

an execution was issued and after de

mand was returned wholly unsatis

fied. Thereupon the Court made an

order for the defendant to appear be

fore a referee and disclose in supple

mentary proceedings, and this order

was served on the defendant on

April 23rd, 1896. From the disclosure
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thereunder made on April 25th, 1896,

it appeared that in January, 1895, the

defendant was duly appointed by

the Mayor of Minneapolis as secretary

to the mayor and also as clerk of the

police department of that city; that

said appointments were confirmed by

the city Council; that under said ap

pointments the defendant had contin

uously performed the duties of those

offices from the time thereof up to the

date of said disclosure; that his salary

as mayor's secretary had been fixed

by resolution of the city council at

$600.00 per year, and his salary as

clerk of the police department at

$1,100 per year; that it had been the

custom of the city council to order

warrants for the payment of these

salaries, together with other city pay

rolls, monthly near the close of each

month, but that at the time of Said dis

closure no Warrant had been ordered

for any salaries for the month of

April or any part thereof; that de

fendant's said salaries had been paid

in full by the city up to the 1st of

April, 1896, and that defendant had

assigned all of his salary as mayor's

secretary for the month of April, prior

to the service of the order in supple

mentary proceedings upon him. The

disclosure and report thereof showed

the specific duties performed by the

defendant in these official positions,

which were chiefly of a clerical or

ministerial character.

The pro rata amount of defendant's

salary as clerk of the police depart

ment from the 1st of April, up to the

23rd of that month, the date of the

service of the order in supplementary

proceedings upon him, was $70.00.

Upon this showing plaintiff moved

the court for an order fixing the

amount of Said Salary applicable to

the payment of the judgment, and ap

pointing a receiver to receive and col

lect the amount so fixed, and to apply

the same to the payment of the judg

ment.

Upon this showing and motion, it

was ordered by the court (Smith, J.)

that a receiver be appointed, “and

in case said judgment is not satisfied

within ten dāys, he be authorized to

collect said moneys (the sum of $70)

and apply the same or so much thereof

|

| as may be necessary to satisfy said

judgment, in payment thereof,” and

further requiring the receiver to give

bond to be approved by the court, for

the faithful performance of his duties.

(Note-See on same subject article

“Can Use Creditor's Bill.” Journal,

Vol. IV, p. 64, where an Illinois case is

digested holding that while garnish

ment process can not be issued against

a municipal corporation, moneys due

from such corporation to a judgment

debtor, can be reached by a judgment

creditor by means of a creditor's bill—

Editor.)

Reeves & Co. vs. Board of County Com

missioners of Wright County.

(District Court, Wright County.)

Clerks Fees—Docketing Transcript of

Judgment.

The only fee which the clerk of a dis

trict court is entitled to charge for

docketing a transcript of a judgment

rendered in another county is that

prescribed by Gen'l Statutes 1894 and

section 5538 of 25 cents where there is

one judgment debtor and 10 cents for

each additional judgment debtor.

J. C. Tarbox for Plaintiff, J. D. Allen

for Defendant..

Under a special Statute relating to

Wright County the Clerk of the court

is required to pay all fees of his office

into the county treasury. The plain

tiff presented to the clerk of the court

a transcript of a judgment from an

Other county and requested that it

be docketed in Wright county, tender

ing the clerk 25 cents as his fee for

SO doing. The clerk refused to docket

the same claiming that a larger

amount should be paid as fees. The

plaintiff paid the additional fee under

protest and brought this action to re

cover it. The issue arose on a

demurrer to the complaint. On argu

ment, Judge Seagrave Smith, before

Whom the case was tried, overruled

the demurrer, holding that Sec. 5538

of the General Statutes of 1894 pro

viding “filing and docketing tran

scripts of judgment from another

county, or from justice court when

but one judgment debtor, 25 cents and

10 cents for each aditional judgment

debtor” was the only provision that

gave any fee to the clerk in such cases,

and that for this fee he was re
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quired to do all that was necessary

to make a valid docketing of the judg

Dment.

PERSONALS.

St Paul

Hon. and Mrs. H. F. Stevens left on

the 21st for New York and will sail for

Europe where they expect to spend the

Sunner.

F. M. Dudley, attorney for N. P.

land department, returned from an

extended trip East and West.

W. H. Mead removed to the Man

hattan building.

L. D. Barnard was married the 27th

ult.

Minneapolis

C. E. Breem has been disbarred for

unprofessional conduct.

W. H. Tripp has removed to Cripple

Creek, Colo.

STAMP SIGNATURE.

A point was sought to be made in

the Illinois case of Streff VS. Colteaux,

of the fact that attorneys had signed a

paper only by an impression thereon

of their names made by a rubber

stamp. March 31, 1896, the appellate

court held this sufficient, stating that

it was not aware of any authority to

the effect that one may not so sign his

name. It is ordinarily, the court SayS,

the act of making a paper one's

own that is important, rather than the

manner of so doing.—Business LaW.

An attempt to stop payment of a

draft by intercepting it in the mail,

where it was sent by a bank at the

request of a customer to pay a draft

on him, is held in Canterbury v. Bank

of Sparta, (Wis.) 30 L. R. A. 845, to

be ineffectual to defeat the creditor's

right to the draft, although the bank

sent it in ignorance of the insolvency

of its customer, to whom it extended

credit for the amount. This case is

decided on the theory that the draft

had been delivered to the payee by

mailing it. A note to the case shows

that the courts have generally permit

ted a draft or check to be intercepted.

SPECIAL TERM IN -CHICAGO.

The Journal has witnessed some ex

traordinary proceedings in courts of

justice but its experience halts at any

thing as remarkable as the following

discussion in a Chicago county court

room. One Dahlin had been killed

on the tracks of the Pennsylvania

rairoad and a jury had given his

widow $4,500 damages. Ex-Judge

Prendergast, the company's attorney,

made a motion for a new trial before

Judge Goggin, Mr. Bulkley, the

widow's attorney appearing in oppo

sition. Here is a full transcript of

the hearing on this motion:

The Court—Judge Prendergast, the

only point in your case—and I have

lain awake nights dreaming over it—

the only pont is that question of the

admission to the jury of the verdict of

the coroner's jury, and I do not want

to keep you here waiting all the morn

ing, and I might just as well tell you

that, as to everything else, I am

against you, and you will have to go

to the appellate Court with it. Is

Mr. Bulkley here?

Mr. Bulkley—I am here your honor.

The Court—He took his chances on

the admission of the coroner's verdict

to the jury, and there is not another

thing in your case, I have concluded,

and it would be cruel to keep you

waiting here all the morning for a

discussion of a motion for a new

trial.

Judge Prendergast– How about

waiving my right to be heard on a

motion for a new trial? How about

the coroner's verdict being admitted

to the jury, and which your honor has

recognized as an error?

The Court—I think it was wrong,

but let the appellate court pass on

that.

Mr. Bulkley–The supreme court has

already passed on it.

Judge Prendergast—I understood

your honor's remark to be that as to

the remainder of the case, you thought

the appellate court should pass on it;

but, as to this point, that it was er

roneous to let their Verlict, your hon

or's mind was clear, and why should

we, if that is an error, be subjected to

the verdict in this case? Why should

not there be a clear and impartial

administration of the law? We cer
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tainly have a right to be heard, and

to have a fair hearing.

The Court—You were heard here in

this court, but when you put that

greenhorn from the country on the

stand, why that killed your case.

Judge Prendergast—Do you mean

the witness Lorenstein”

The Court—I do not know his name

—the livery stable boy.

Judge Prendergast—The one acting

as tower-man, do you mean?

The Court—I do not know as to that;

but I have investigated your case

thoroughly; in fact, I have slept over

it.

Judge Prendergast—I should prefer,

your honor, that you should attend to

it here, while you were wide awake,

and permit me to argue this with you,

and present my authorities and make

my motion for a new trial in the reg

ular way. I have two affidavits—one

of Mr. Bradley, deputy clerk of the

circuit court, and one of Mr. Cooper,

referred to in my motion for a new

trial, and I want to present those af

fidavits.

The Court—File them and let the

argument be supposed to have been

made.

Judge Prendergast—I except to that,

your honor; I do not want to try your

patience in any way, but I insist that

we should be heard—

The Court–No; and I do not want

to keep you all the morning unneces

Sarily.

Judge Prendergast—That is what I

am here for, and I think we have a

right to read our authorities, to pre

sent them to the court in the regular

way, and that the court should listen

to our reasons for a new trial.

The Court–Let me tell you, in that

case, it was one of the cleanest cases

—I will disclose myself to you—it was

Judge Prendergast—What was, your

honor?

The Court—It was one of the clean

est cases of personal injury ever

brought before me; and you cannot

bring any law here now that will

change my mind.

Judge Prendergast—The instructions

that you gave here, your honor, are

every one erroneous, and I want you

to hear my argument. Will you not

hear me on the question of improper

instructions?

The Court—No; go to the appellate

court, and you can tell them I am

bad, and will not review my own in

Structions.

Judge ... rendergast— Your honor

knows me well enough to know that

I can never say you are bad, but I

would say if you do not treat this

matter differently that you have fal

len into a very grievous legal error—

The Court—No doubt I am bad; if I

were not there would not be any use

for a God.

Judge Prendergast–Let me remark,

your honor, the plaintiffs do not de

clare on the inadequacy of the tower

man; that is, not an allegation or any

part of the declaration upon which

your honor is called to try this case.

The Court—No; the plaintiff’s coun

sel did not try his case very well

either.

Judge Prendergast—It is my opinion

that your honor supposed so and was

trying to help him out.

The Court—Well, you will have to

go up with this case to the appellate

Court.

Judge Prendergast—I except to the

refusal of the court to hear us. I pro

pose that everything that has taken

place in our motion for a new trial

shall be incorporated in the reord.

The Court– Send that up—and I

wish you good luck with it.

Judge Prendergast–Let me ask you,

please—

The Court—Very well.

Judge Prendergast—You well know

that I called your honor's attention to

this verdict of the coroner's jury as it

was Sent in to the jury.

The Court—Yes, and I told Mr. Bulk

ley to take his chances on it. Now let

the appellant court reverse it, if they

please, and that ends it.

Judge Prendergast—I do not think it

Ought to.

The Court—That array of books you

have there—

Judge Prendergast—I brought those

books, your honor, for the purpose of

quoting the law laid down by the su

preme court and the appellate court

on this case.

The Court–Let us see; today is Fri

day, or Saturday, which?



No. 5] THE MINNESOTA LAW JOURNAL. 99

Judge Prendergast-Let me call your

honor's attention to this point, that

your action here is more than à for

mal matter.

The Court—No, no, it isn't.

Judge Prendergast—It is not?

The Court—No.

Judge Prendergast—You think not?

The Court-No.

Judge Prendergast—I have read in

the books that the action of a trial

court in denying a motion for a new

trial would be regarded by the ap

pellate court as of some weight and

importance.

The Court—They don't pay a cent's

worth of attention nor place a bit of

value upon that. They have turned

me over up there in a way that has

astonished me. They pay no attention

to the action of the trial court On the

original trial.

Judge Prendergast—Don’t your hon

or think that by setting them a good

example now

The Court—They wouldn't follow

that—the evidence of reformation is

not in the appellate court.

Judge Prendergast—No doubt.

The Court—I have tried to regulate

the supreme court, but they wouldn't

have it. (Laughter.)

Judge Prendergast—Your honor, the

instructions given here are clearly er

roneous under the decisions.

The Court—I hope so, for your sake.

Judge Prendergast—But your honor

Will not listen to me on that.

The Court—No, not a word. Your

tower man is the man that beat your

Case.

Judge Prendergast—But the decla

ration does not proceed upon the the

ory that we had an improper or in

efficient tower man there. That is

the trouble with the court’s view in

this case! You are trying to help the

plaintiff where the plaintiff's attorney

did not help his own case. There was

no allegation in the declaration of in

efficiency on the part of the tower

Ina Ll.

The Court—That is a matter of evi

dence that the appellate court may

pass upon.

Judge Prendergast—We were not

notified by their declaration to pre

pare to meet any charge on that

ground.

The Court–Let me be good-natured

with you; I will be perfectly frank.

Now, just take the case to the appel

late court and let them reverse it. The

Verdict is $4,500.

Judge Prendergast—Forty five hun

dred dollars is a great deal of money

to Saddle on to this company, as the

result of an erroneous trial.

The Court—This is where the State

of Illinois limits the liability for kill

ing a man to $5,000. I could tell you

the name of the Federal Court Judge

that got that act passed, and it can

never be repealed. There was a line

of buSSes running between here and

Cairo, and whenever a man broke his

leg or was seriously injured, the in

structions given by the company to the

driver was to take the king-bolt out

of the Wagon and knock him. On the

head and kill him, and they could

then be allowed only $5,000 damages.

And you know the Federal Judge that

got that law passed.

Judge Prendergast—I have no

knowledge of any action on the part

of a Federal Judge.

The Court—Well, perhaps it was be

fore your time.

Judge Prendergast—The court ought

not to saddle the appellate court with

this difficulty.

The Court—Letthem unsaddle them

selves. The man was killed.

Judge Prendergast—The man was

killed, yes, sir. He ran against the

fence.

The Court—By “fence” you mean

the north gate, do you not? That is

what your witness said? The boy

said that, this 20 year old boy, the one

you had in the tower, and who didn't

know what a railroad signal was.

Judge Prendergast—There is no ev

idence that he did not know What a

railroad signal was.

The Court—There is no evidence

that he did.

Judge Prendergast—People young in

life may be capable and efficient, not

withstanding their years. How old

was Pitt when he made a mark in

English history?

The Court–And they sat down upon

him, too, because he was too young.

Judge Prendergast—At 20 years of

age, your honor, some men have ac

omplished a great deal.

The Court—At 20 years of age you

were a good lawyer.

Judge Prendergast—Your honor's

view of that man is entirely erron

eOulS.

The Court—The jury did not think

SO.

Judge Prendergast—The jury did

not respond to that question. It seems

your honor only dreamed on this case,

while we desire a candid hearing, a re

view of the law and the evidence.

The Court—The jury responded to

the tune of $4,500 in their verdict, and

we cannot go back on what twelve

men have calmly and deliberately de

cided upon.

Judge Prendergast—About the ver
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dict of twelve men, your honor, there

was a very recent instance here where

a verdict was set aside, and you Went

back on that, and why not on this?

The Court—They were a different

class of men.

Judge Prendergast-A different class

of men! Let me ask you this ques

tion: You want to be patient with

me, you say, and I think you have

discovered that I am a little patient

myself, that I am disposed to be pleas

ant as well as patient.

The Court—You are mighty irritat

ing sometimes. (Laughter.)

Judge Prendergast—I have not been

during this trial, your honor.

The Court—No; it has been the most

peaceful you have ever participated

in before me. (Laughter.)

Judge Prendergast—Does not the

court acknowledge that no counsel

could have been more careful and

more patient, considerate, and forbear

ing to all than I have been during

this trial? Is not that true?

The Court—Yes. Everything else I

have said about you I will take back,

because that case was nicely tried On

your part. You showed a great deal

of zeal and ability, but the facts were

aginst you.

Judge Prendergast—Should a prem

ium be put upon bad behavior?

The Court—No; but there would be

if I decided the other way. No, I

would do anything I could for you,

for it was one of the nicest tried cases

I ever witnessed. I said the plain

tiff's counsel did not try it well. He

really ought to have had $500 more,

the limit of the law. You tried that

case nicely.

Judge Prendergast—The proof of

the pudding is shown in the eating

of it.

The Court—Well, I guess the other

side is going to eat it. (Laughter.)

Judge Prendergast–And they have

tried their case well, and this record

shows that the coroner's verdict was

specifically accepted in the testimony,

' erroneously allowed to go to the

ury.

The Court—If they reverse it on

that point, let the other side assume

the responsibility.

Judge Prendergast—Don’t you think,

your honor, you ought to set aside

this verdict on that ground? You said

the allowing of that verdict to go to

the jury was erroneous even before

the jury had the case. You said that

to Mr. Bulkley, and you say so now.

The Court—No, I do not say so; I

intimated it to you. There is no jury

here now.

Judge Prendergast—I understood

you to say this morning that in your

opinion the admission to the jury of

the whole of the coroner's verdict,

which was rendered at the coroner's

inquest, was erroneous.

The Court–No.

Judge Prendergast—What part of it,

then, your honor, was erroneous?

The Court—The tail end. “Let the

tail go with the hide,” a bond in $5000,

and bill of exceptions in thirty days.

Judge Prendergast—Then I under

stand the court overrules our motion

for a new trial?

The Court—Yes.

Judge Prendergast—Also please note

an exception for defendants, because

the case has not been properly dispos

ed of by the court. And now I make a

motion in arrest of judgment. What

do you do with it?

The Court—Overrule it.

Judge Prendergast—The reporter

will please note an exception to your

honor's ruling. Everything that has

taken place here this morning will be

put in the bill of exceptions I under

stand.

The Court—Yes, sir; everything that

is proper.

Judge Prendergast—Your honor will

enter judgment on the verdict?

The Court—Of course, that has been

dOne, or you could not take an ap

peal.

Judge Prendergast—We except to

the ruling of the court and pray an

appeal to the appellate court of the

First District of Illinois, October term.

The Court—All right. Bond, $5,000,

and bill of exceptions within thirty

days. Any time you want. I will

extend it "f you like. Make it sixty

dayS.

Mr. Bulkley—I have no objection.

The Court—Sixty days for bond and

bill of exceptions.

Judge Prendergast—Will your honor

allow us to Show in record these au

thorities which I was ready to sub

mit this morning?

The Court—Oh, submit them to the

appellate court.

Judge Prendergast—I wished your

honor to know that I had these au

thorities here.

The Court—I see them. (Laughter.)

Judge Prendergast—We will ask an

exception to each and every One of

your honor's rulings.

Mr. Bulkley—You do not want to

embody all those books in the bill of

exceptions? (Laughter.)

Judge Prendergast–Oh, no.

The Court—Fix up the bill of ex

ceptions.

Judge Prendergast—All we want is

that the bill of exceptions shall show

everything that has taken place.

The Court–And the remarks of the

court especially on the motion for a

new trial? (Laughter.)

Judge Prendergast—Yes, your hon

or; we shall except to every part of it.

The Court—Very well, sir.

And the case ended and the result

of the verbal duel between Goggin

and Prendergast to be decided by the

appellate court will be watched with

interest.





J. L. WASHBURN,

Duluth, Minn.
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QUALIFIED ENDORSEMENTS.

The clearing houses of St. Paul and

Some of the other Minnesota cities

have given notice that cheques and

drafts bearing qualified or restrictive

endorsements like “For collection”

“For deposit” or “For credit of” will

not be passed through the clearing

house. This is the adoption of a rule

which has prevailed for some months

in Eastern cities and grows out of the

decision in the case of United States

VS. American Exchange Bank, handed

down by Judge Brown of the United

States District Court,Southern District

of New York in the latter part of 1895.

In this case the plaintiff brought suit

to recover the amount of a pension

draft which defendant had collected,

as Collecting agent of another bank.

The name of the payee was after

wards discovered to have been forged

upon the draft after her death. The

defendant Securing a Verdict, the

plaintiff moved for a new trial. Brown,

district judge, said:

“The pension draft in this case was

paid to the defendant bank by the sub

treasury, upon the forged endorsement

of the payee's name after her death.

The Bellaire Bank of Ohio had pre

viously cashed the draft upon the

forged indorsement, and thereupon

indorsed it “for collection to the de

fendant bank at New York. The lat

ter was the collecting correspondent of

the Bellaire Bank as regards its
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funds in New York. The collection was

made in good faith by the defendant

bank and the proceeds remitted to the

Bellaire Bank some months before the

discovery of the forgery. The indorse

ment of the forged draft by the Bel

laire bank showed upon its face that

the defendant was to act as collecting

agent only. The defendant never had

any property in the draft or its pro

ceeds. The later authorities sustain

the proposition that in such a case

where the collecting agent pays over

the funds before any notice of irregu

larity or fraud, the remedy is against

the principal alone. Bank V. Arm

strong, 148 U. S. 50; Sweeny v. Eas

ter, 1 Wall. 166; Wells, Fargo & Co.

v. U. S., 44 Fed. 337; National Park

Bank v. Seaboard Bank, 114 N. Y.

28, 20 N. E. 632.

“In such cases the indorsement by

collecting agent, who has no proprie

tary interest,does not import any guar

anty of the genuineness of all prior

indorsements, but only of the agent's

relation to the principal, as stated up

on the face of the draft; and as this

relation is evident upon the draft itself

the payor cannot claim to have been

misled by the indorsement of the

agent, or any right to rely upon that

indorsement as a guaranty of the

genuineness of the payee's indorse

ment.

The direction of a Verdict for the de

fendant upon the undisputed facts

Was, I think, cerrect, and the motion

for a new trial should be denied.”

The weakness of the system that

has long been pursued by the banks

can easily be seen in this case. The

collecting bank, being merely an agent

and not a guarantor, takes it for

granted that if anything is wrong

with the draft it will be discovered

by the drawee, while the latter la

bors under the delusion that the draft

is all right or the collecting bank

would have discovered it. As a mat

ter of fact both are woefully ignorant

of the very facts they ought to know.

The result is the forger gets the money

and gets away before he is discovered.

To meet these dangers the new rule

has been devised which requires a

plain endorsement or simply “Pay to

—— or order” either of which

gives to the paying bank a complete

guaranty of the genuineness of all

previous signatures.

Laws will not be obeyed, harmony in

society cannot be maintained without

virtue; virtue can not subsist without

religion.—Robert Hall.

Marshall A. Spooner was born at

Lawrenceburg, Indiana, in 1859, and

was admitted to the bar the day he

reached his majority. He settled in

|

|

Minnesota in 1882 and located at Moor

head. Practiced law with E. D. Web

ster. Afterwards formed the partner

ship of Spooner & Larrabee.

He removed to Minneapolis in 1886.

Mr. Spooner, although a young man,

has been very successful in his profes

sion. His field of practice extends

throughout the state. He comes of a

legal family, his father having been a

successful lawyer, and he is a nephew

of ex-Senator Jno. C. Spooner, of Wis

consin.

The Senate at Washington has re

cently passed a wise measure in the

form of a bill to withdraw from the

United States Supreme Court all jur

isdiction in criminal cases, except

those involving capital punishment,

and to transfer this jurisdiction to the

United States Courts of Appeals.

This will be a great relief to the Su

preme Court whose docket has al

ways been encumbered with embez

zlement cases and other Criminal mat

ters which have greatly impeded

more important litigation. The Cir

cuit Courts of Appeal are well able

to attend to such cases and are quite

as likely to do them justice as the su

preme court is. It is, however, proper

that cases involving the death penalty

should have the right of appeal to the

highest tribunal in the land.
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GET UP AND HUSTLE.

“There are some people who expect

business to come to them: who sit

down and wait for fortune to come

their way, and complain of the hard

times because they do not prosper,”

says the Hub News. “Such people do

not deserve to succeed. Times are

very much what we make them. Of

course, there are periods of business

depression. We all must admit that,

but the man with any energy, the man

who eventually succeeds, does not lose

courage because calamity howlers tell

him that the times are out of joint.

He buckles on his armor and makes a

more vigorous fight for success than

he would in more prosperous times.

He uses every effort possible, and

every means that suggest themselves

to push his business. The man who

waits for business to come to him is

out of place as a business man. The

sooner he steps down and out and al

lows some more enterprising man to

take his place in the commercial world

the better it will be for all who have

any business dealings with him, for

he is sure to fail Sooner or later. To

everlastingly hustle is the only Secret

of success in these days of fierce com

petition. It is no use lamenting the

fact that we have competitors. They

do us good. They stir us up and make

us put forth our best efforts—that is

if we are alive. If we simply sit still

and complain because Somebody else

has dared to go into the same business

We had better lie down and die, be

cause we have outlived our useful

ness.”

Hoax—There was a fellow in court

to-day charged with stealing a horse

and leaving his bicycle in place of it.

Joax—What did they do? Convict

him.

Hoax—No; the jurymen were all cy

clers and they recommended that the

prisoner be sent to an insane asylum.

“What was the most confusing case

you ever had 7” asked the doctor of his

lawyer. “Case o' champagne,” re

turned the lawyer. “I hadn't got half

through it before I was all muddled

up.”

B. H. Whitney was born December

29, 1848, at Cortland, New York. His

early years were spent on a dairy

farm in central New York, where he

Worked on the farm during the sum

mer and attended school during the

Winter. Afterwards entered Cortland

Academy, graduating in 1868. In 1869

he came to Minnesota and spent some

time reading law in the office of Judge

C. M. Start and Col. James George, of

Rochester, completing his studies in

the office of Judge J. F. Pope, of

Plainview. He came to Murray coun

ty in the Summer of 1879 and located

at Currie, where he remained until

March, 1887, when he removed to

Slayton. Mr. Whitney was elected

county attorney in 1880 and in 1882

was chosen Judge of Probate, in

which capacity he served for four

years. Was postmaster from April,

1891, to November, 1893. Member of

school board for three years and Vil

lage attorney for a similar period and

is at present clerk of the village coun

cil. Judge Whitney is a very conser

Vative man, has a fine law practice, is

highly esteemed as a lawyer, and

especially as a counsellor, his opinions

On questions of law being regarded

as Very Sound and valuable.

Two things speak much of the wis

dom of a nation; good laws and pru

dent management of them.—Stilling

fleet.

When the state is most corrupt, then

the laws are most multiplied.--Tacitus.
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OUR PORTRAIT.

J. L. Washburn, of Duluth, was born

December 26, 1856, near Crawfords

ville, Ind. His parents removed to

Minnesota in the spring of 1857 and

settled on lands in Blue Earth County.

Mr. Washburn received an academic

education and studied law in the of

fice of Hon. M. J. Severance, of Man

kato, and later practiced his profession

successfully for ten years in that city.

He removed to Duluth in the spring of

1890, where he has since resided and

engaged in the practice of law, to

which he gives his undivided atten

tion. His specialty is corporation law

and he is attorney for several railroad

companies. Mr. Washburn is a demo

crat but takes no active part in pol

itics. He has never held any public

office except that he was a member of

the board of education at Mankato and

took great interest in improving the

school system of that city. He is an

extremely public spirited citizen and

few men do more than he in aiding the

material prosperity of his community.

As a lawyer he is a pronounced suc

cess and in forensic address aims to

be logical and forceful rather than

flowery. He is the senior member of

the firm of Washburn, Lewis & Jud

son, which is one of the leading firms

of the State. Married Miss Alma Pat

tee, of Mankato and has a family of

two boys and three girls. Mr. Wash

burn is a model type of the American

lawyer of to-day.

JOHN MARSHALL.

An address delivered before the Illinois

State Bar Association by Gen. John C.

Black, U.S. district attorney for Illinois.

I have often thought that the highest

political function which could be de

volved by Providence upon a man or

a race of men was that he or they

should be the founders of a State.

Those who come after them may com

plete, amplify, improve, undo or use

their work, but the work of the found

ers is the imperishable part of human

achievement. What would we not give

as we sit here in the imperial city, to

know the affections, the hopes, the

trials and the triumphs of the found

ers of the State of Illinois. The records

that they have left,meagre and vanish

ing, assure us of their devotion to lib

erty, and their regard for the Repub

lic, their affection for their adopted

State and such of them whose names

survive we venerate and hold in our

heart of hearts.

But could we be alowed to unroll the

whole story of their lives, the tragedies

and triumphs of the border, we would

enjoy such romance as the pen of no

master has yet spread before the

world.

And on that greater stage, continen

tal in its extent, the figures now appear

to us of the founders of the American

Republic. How they rise in glory!

There is Washington, the soldier, the

statesman, the patriot, the father of

his country. His Fabian qualities of

mind preserved the armies from anni

hilation; his patience subdued the ani

mosities and irritations of his period;

his patriotism overawed the turbulent;

his earnestness encouraged the des

pondent, stirred the laggard, breathed

abroad the purposes of destiny among

the scattered colonies, and the all but

Divine benignity of his character drew

to him the unstinted admiration and

love of patriots at home and of sym

pathizing multitudes in the world at

large. The most profound study of

his character makes him easily first

and greatest among the founders of

the American State. He was the act

ive, powerful element that wrought

With the revolution and established the

Republic.

I will not pause to mention even the

long array of illustrious soldiers and

statesmen who stood by his side. But

after the accomplishment of peace

with Great Britain came the perils of

Confederation. The pressure of war

had been removed—that iron chain

was gone from the thirteen States and

the Union was fast falling into its or

iginal constituents. Rivalries, animos

ities, differing interests, supersensitive

regard for personal rights, were all

conspiring to dissolve the bands which

Washington and his compatriots had

Created. Then came the Constitutional

Convention of 1787. Its secret history

has never all been told; it is well that

it should not be. While we would glory

in the final result as we do, we would

know too much of the smaller passions

and interests, the intrigues and dis

simulations, the doubts and dreads,

that mark the deliberations of that

historic assembly,now fortunately bur

ied in oblivion; we have left for con

templation only the grand and majes

tic work which that convention did.

But the adoption of the constitution

was itself only a single step toward

the habilitation of the republic. That

Constitution had to be made effective.

It had to be so interpreted and de

clared, its principle had to be so ex

pounded, that men would know that

they were dealing, not with that con

federation which gasped and died upon

the threshold of the convention, but
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with the nation which rose, full pano

plied, from its midst.

He would be great among the found

ers of the State who, in presenting

the American Constitution, which was

the work of this convention, by proper

declarations to his fellow-countrymen,

would, while asserting all of its power

and maintaining all of its dignities,

yet so soften and mould it to the needs

of free men, that it should be within

conservative of liberty, and without,

trebly strong.

This it fell to John Marshall, of Vir

ginia, to do; and it is of him and his

work that I wish briefly to speak to

you tonight.

When he was nineteen years of age

the Declaration of Independence Was

proclaimed. News traveled but slowly

in those days. No lightning carried

the anouncement instantly to a thrill

ed and sentient people, but by the slow

course of the carrier, the horse and

the wagon, the word was borne from

hamlet to hamlet, and from State to

State, until it reached the confines of

all the colonies. Among those who

earliest heard the tidings was this

stripling lad. He at once became an

active advocate of the new order of

things. He entered the service of Vir

ginia and then of the continental ar

mies. He bore his part well in all the

engagements into which the fortune

of the war and his duties carried him.

He learner in camps frugality, the

study of men, and the relation of ar

mies to a free government. You may

have shared the feelings that animated

him when the thunders of battle rol

led upon the plain. He, like you, loved

the country in whose cause his breast

was bared. “He highly resolved that

it should not perish from the earth.”

Unmindful and unwitting of the great

destiny before him, he was doing his

duty as he found it day by day.

My study of the characters of great

Americans has led me to believe that

they achieved greatness simply by do

ing, day by day, the duties which were

imposed upon them by the circum

stance of their country and their lives.

Greatness does not Work in the fu

ture; it does not scan the future for

tasks or rewards; its hands do not

reach forward for coming prizes; it

does its work today, in today, for to

day, and leaves the future with God.

He returned to the occupations of

peaceful life finally, when the country

no longer needed his services, and en

gaged in the practice of the law in a

country neighborhood.

In a country neighborhood, and yet

to his genious and ability it was to

be the eminence where his achieve

ments would attract the attention of

his countrymen and fit him for the

greater work before him. As Tenny

Son has said:

“And thus not once or twice, but oft

in our famed island's story,

The path of duty proved the way to

Glory.

His ability recommended him here

as his cheerfulness and fortitude had

recommended him in the field, and he

grew in the admiration of his fellows

and obtained a firm hold upon the

affection of his neighbors. He was

preferred by them in local elections,

being chosen member of the State leg

islature and sent to conventions where

he met the fiercest and strongest spir

its of his time. He stood in the same

arena with Patrick Henry and opposed

him—successfully opposed him; and

thus continued to develop his charac

ter, all unmindful still of what the

future had for him. But the constant

doing of his duty enlarged the scope

of his own intelligence, matured his

judgment and strengthened his char

acter. He soon became marked among

all the brilliant men of his time, and

was Sent as a commissioner, to settle

matters in dispute with France, to the

Court at Versailles. He was also elect

ed a member of Congress for a single

term from his home district, and, at

last, by the partiality of President

Adams, was called, in the closing

hours of the last century, into the cab

inet of that venerable statesman, where

he remained until, on the 31st day of

January, 1801, he was by Mr. Adams

appointed to be chief justice of the

United States. He had never held ju

dicial position up to this time. It

Seems to me he must have been of

rare quality of intelligence to have so

impressed himself upon Washington

that he was a councillor, and upon

Adams that he was a beloved friend,

and that that sage and patriot, who

loved the country with his whole

heart, should have been willing to

take the risk of naming an untried

man to the most influential office in

that country.

Mr. President, I am a firm believer

in the intervention of the Almighty in

the affairs of nations. I believe that

God inspires men, fits them, rounds

them out, fortifies them, tests them,

tries them, completes them, for the

great courses that they are to run.

Such an instrument of the Divine Will

was Washington. Such another was

Lincoln, and such another and scarce

less great than either was John Mar

shall. Among all the words that re

main spoken by him is not one that

indicates a selfish purpose in his life.

Not an intrigue to gain recognition or

to secure appointment; not a word of

request for preferment, but like some

great tree that in the budding spring

time spreads its branches up to the

showers and drinks them and loosens

its buds, up to the sunshine and cat

ches it and opens its leaves, that sends

the roots down into the earth and

grows up the strength and substance

of its growth, and at last, full pano
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plied and beautiful, stands in the sum

mer's glory, so this great man, after

the varied preparations of which I

speak, came to the office of chief jus

tice of the United States, with

strength, perception, wisdom, patriot

ism, developed in equal and glorious

qualities in his superb mind.

He had been a lawyer without

greed; a diplomat without guile; a

politician without ambition; a soldier

filled with love for his country; and

over all the years that had been oc

cupied in these varied careers sket

ches the story of a modest, simple life.

He needed every quality that he had

gained in the exercise of the great

office to which he was called. The

republic was about to be dissolved

by peaceful means. The States were

quarreling upon the questions of local

interest and precedence. Sectional feel

ing already engendered was separating

the new land upon financial lines. The

sword of Washington slept in its si

lent scabbard, and the great chief,

his commanding influence withdrawn

from the councils of his country, lay

dead on the banks of the Potomac.

There was dissension and doubt in

the minds of the judges as to what the

new Constitution was designed to cre

ate and preserve. Never for one in

stant did those doubts obscure the in

tellect of John Marshall.
His career on the bench lasted for

thirty-four years; no other such oc

cupancy is to be found in our annals:

and during those thirty-four years he

laid down the principles and declared

the rules by which the government has

existed, prospered and grown in great

neSS.

When he ascended the dais of the

Supreme Court the American world

was in doubt as to its existence and

its character; when he ascended thence

to Olympian heights, the American

world knew that it was a nation.

The Supreme Court of the United

States! I pause in the delineation of

the great judge, to pay the tribute of a

free citizen of this free republic, to

this tribunal. It has been and is a

fashion to inveigh against it. Those

to whose ambition it sets bounds;

those whom it circumvents; those fill

ed with the lust of license; those

drunken with their own ecstacies;

those who hate order; those who plot

rebellion; those whose hearts are fill

ed with criminal intent toward Soci

ety; those who believe the tenets of

anarchy; those who are desperate, de

fiant and depraved; those to whom

politics is a game of juggling, a method

for the control of their fellows, and

who look upon the institutions of a

century with sullen hate—all of these

attack the Supreme Court of the Un

ited States. But every lover of liberty,

every man to whom the republic is

dear, every man who has hopes for

humanity, every man who believes in

the experiment of free government,

knows that it is the great barrier

against which the waves of faction

Surge and die in vain; that it is the

conserver of human liberty; that it

is the conserver of domestic peace;

that it is the intrenched citadel of the

State; that it is the bulwark of the

right and individualism of the citizen;

that it stands midway between usur

pation and violence on the one side,

and slavery and serfdom on the other;

that every right of the citizen, and

that every power of the government,

is regulated by and through its ma

chinery; that without it, despotism

would come, or chaos prevail; that in

the true interests of the people it is

today more firm-based, higher and no

bler than ever before, and that, even

if error has sometimes been found in

its decisions, it has hastened to cor

rect the error, and ever will; that

when liberty is in its struggles, it will

find refuge there, and that in the great

convulsions that occasionally disturb,

and always have and perhaps here

after will disturb society, the Supreme

Court has stood unmoved. In the light

of its history, men know that when

the writ of habeas corpus was imper

iled, the Supreme Court rescued and

re-established it; that when the States

were prostrate, its decisions rehabil

itated them; that when the mailed

hand of War was stretched with dire

ful threatenings over the land, the

Supreme Court seized and bound it;

that there is today no department of

life in which its magnificent mandates

are not firmly established in preserva

tion of the rights of the people, the

State and the government. Conscien

tiousness, intelligence, obedience to

the law, are the ruling spirits of its

forum and man's liberties are safe if

they endure until destroyed by the

Supreme Court of the United States.

After every civil or social convul

sion, when the storm goes by and

bloody waves subside and the light

returns, the first rays of the sunshine

of peace fall upon that superb tem

ple where sits in solemn grandeur the

justice of the free men of the Repub

lic; and, my countrymen, if ever

morning shall dawn when that tem

ple is submerged or shaken, the Re

public will have perished and ruin will

fill the land. In every government,

and especially in every free govern

ment, there must be a final arbiter to

whom all causes may be submitted,

proper respect for which is essential

to the preservation of society and or

der, without which there can be no

liberty but only the desolation of

strife. The Republic can stand the

clash of arms, the violence of foreign

or internal contentions—it can not

exist without its final great tribunal

of reference and decision.

Of this mighty tribunal, without
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which there is no liberty, a proper

respect for which is essential to the

preservation of republican institutions,

John Marshall was easily foremost and

greatest.

I have said that some men doubted;"

some doubted the perpetuity of the Re

public. Listen to the words of Mar

shall:

“A constitution is framed for ages

to come and is designed to approach

immortality as nearly as human insti

tutions can approach it. Its course

can not always be tranquil. It is ex

posed to storms and tempests, and its

framers must be unwise statesmen in

deed if they have not provided it as

far as its nature will permit with the

means for self-preservation from the

perils it may be destined to encounter.

* * * The people made the Consti

tution and the people can unmake it.

It is the creation of their will and lives

only by their will. But this supreme

and irresponsible power to make or

unmake resides only in the whole body

of the people, not in any subdivision

of them. The attempt of any of the

parts to exercise it is usurpation, and

ought to be repelled by those to whom

the people have delegated their power

of repealing it.”

In the above extract is found the

peaceful answer to every attempt at

nullification and secession thereafter

or in our history to be made.

Other men doubted whether the Su

preme Court of the United States had

any power other than a power given

by sufferance. Listen to what Mar

shall says:

“That this court dares not misuse

its power is most true. That this court

dares not shrink from its duty is not

less true.”

“No man is desirous of placing him

self in a disagreeable situation. No

man is desirous of becoming the pe

culiar subject of calumny. No man,

might he let the bitter cup pass from

him without self-reproach,would drain

it to the bottom, but if he has no

choice in the case, if there be no alter

native presented to him but a derelic

tion of duty or the opprobrium of those

Who are denominated the World, he

merits the contempt as well as the in

dignation of his country who can hes

itate which to embrace.”

It is true that this heroic declaration

Was made in the Circuit, but its reason

and spirit animated Marshall in every

decision that he rendered on the Su

preme Bench.

Again, many learned men doubted

how far the commerce clause of the

Constitution extended the protection of

the government over waters and high

ways crossing State lines. They be

lieved that the jurisdiction of the

State was exclusive over all of its lines

of travel and within its lines of juris

diction. They thought that the body

of commerce of the country could be

separated from that which originated

Without the Union, or which termin

ated without the Union. They thought

that it related to the articles them

Selves traded in. Marshall forever

Settled the true rule.

“Commerce is not merely traffic, it in

cludes commercial intercourse between

nations and parts of nations in all its

branches. It must include naviga

tion. It includes all vessels, whether

carrying passengers or freight, wheth

er propelled by wind or steam. The

power to regulate commerce is the

power to prescribe the rule by which

it is to be governed, whether it be

carried on between the United States

and foreign nations or among the sev

eral States. * * * This power as

vested in Congress is complete in it

self, acknowledging no limitations

other than those prescribed in the con

stitution. * * * This power of Con

gress must be exclusive, for such a

power can not be exercised at the

same time by Congress and by a State.

* * * Moreover, the power of Con

gress to regulate commerce, either

with foreign nations or among the

States, does not stop at the jurisdic

tional lines of the States, but must

necessarily be exercised within their

territorial jurisdiction and must in

clude every case of commercial inter

course which it not a part of the pure

ly internal commerce of a single

State.”

Those of you who were present in

Chicago during the strike of 1894 will

recognize that all the powers of this

government which were exercised in

the suppression of that strike were ex

ercised in pursuance of this declara

tion which I have just quoted. No

court has since exceeded the scope of

this declaration and today the small

est shipper or the greatest railroad, the

farmer who starts his grain to a dis

tant market, the miller who grinds

his grist for the people of a distant

State, the merchant who orders a ship

ment of goods, all of them owe their

protection to the constitution of the

United States, as announced and de

clared by John Marshall.

At another point in this paper I

speak of the advantage accorded Mar

shall by the character of the men who

surrounded him. It is but just to

refer now to the great influences which

had preceded the declarations as to

sovereignty and commerce which I

have quoted. In the year 1786 rebel

lion was organized in the State of

Massachusetts under the lead of a

man named Shays, whose recruits as

sembled in numerous conventions, de

manded redress for alleged grievances

and called upon the legislature of the

State of Massachusetts to afford the

relief which they demanded. The his

torian states that their complaints and

petitions were numerous. They com

plained “of the heavy poll tax, of the
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cost of the court proceedings, of the

excise tax, of the high valuation of

farm lands, of the assumption of na

tional obligations, of the high salaries

paid public office holders, of the ex

istence of the State Senate of Massa

chusetts, of the Court of Common

Pleas,of certain provisions of the State

Constitution, and their advocacy was

for the establishment of an agrarian

community.” In short, all the com

plaints that hard times bring upon

men found lodgment in the adherents

of Shays. The rebellion itself assum

ed threatening proportions, and, al

though finally subdued by the State

authority, it attracted the attention of

the leaders of American thought

through the nation. None had scanned

the situation more closely than the

father of his country, and in writing

to Col. Lee he said:

“Let us have a government by which

our lives, liberties and properties will

be secure, or let us know the worst

at once. There is a call for decision.

Rnow precisely what the insurgents

aim at; if they have real grievances,

redress them if possible, or acknowl

edge the justice of them and your 1n

ability to do it at the moment. If they

have not, employ the force of the

government against them. * * *

Let the reins of the government then

be pressed and held with a steady

hand and every violation of the Con

stitution be reprimanded. If defect

ive, let it be amended, but not suf

fered to be trampled upon while it is

in existence.” And in a letter of the

same year and treating of the same

subject, to Judge Jay, secretary of

foreign affairs, he states: “I do not

conceive that we can exist long as a

nation without lodging somewhere the

power which will pervade the Union

in as energetic a manner as the au

thority of the State government ex

tends over the several States.”

As I have said above, Massachusetts

dealt with her insurgents successful

ly, but eight years later, and in 1794,

a far more formidable insurrection

was organized, this time in the State

of Pennsylvania, and then, the insur

gents not being met with the State

forces, Gen. Washington ordered a

mobilization of troops in other States

of the Union, and personally put him

self at the head of the army of the

United States, thus reinforced, and

led the march into Pennsylvania.

Speaking kindly, but firmly, to the

rebels, he reminded them of their duty,

at the same time that he exhibited to

them the overmastering force of the

nation. The rebellion was ended by

the show of force, but Washington,

the father of his country, had taught

the American people that in his judg

ment the nation had a right to live

and that no pretense of State rights

should interfere with this supreme

right. And it was long after Washing

ton had written and acted as I have

described that Marshall made the

great declarations I have quoted and

wrought them into the body of Amer

ican law. He absorbed, he radiated

the thoughts and purposes of the fa

thers of the republic, and when com

mending the great jurist, we look

through his decisions to that great and

matchless figure whose mind instruct

ed all that approached him and the

contemplation of whose life is a per

petual education to his countrymen.

Again, other men doubted the right

of the government to exercise the

powers necessary for self-preservation.

They held that in some mild fashion

this mighty Union might be dissolved

by the withdrawal from the compact

that made it, as they asserted, of any

dissatisfied member of that compact.

Listen to what Marshall says:

“This Constitution, and the laws of

the United States which shall be made

in pursuance thereof, and all treaties

made or which shall be made under

the authority of the United States,

shall be the supreme law of the land;

and the judges in every State shall be

bound thereby, anything in the Con

stitution or laws of any State to the

contrary notwithstanding. * * *

This is the authoritative language of

the American people, and, if the gen

tlemen please, of the American States.

Its marks, with lines too strong to be

mistaken, the characteristic distinc

tion between the government of the

Union and that of the States. The

general government, though limited as

to its objects, is supreme with respect

to those objects. This principle is a

part of the Constitution, and if there

be any who deny its necessity, none

can deny its authority.”

And at another place, “Let the end

be legitimate, let it be within the scope

of the Constitution, and all means

which are appropriate, which are

plainly adapted to that end, which are

not prohibited, but consist with the

letter and spirit of the Constitution,

are constitutional.”

Again: “The Constitution confers

absolutely on the government of the

Union, the powers of making war and

of making treaties, consequently that

government possesses the power of ac

quiring territory, either by conquest or

by treaty.”

There were many men who doubted

the possibility of the continued exist

ence of a government established by a

written Constitution, and extending

over a great area of country. They

pointed to the fact that no free gov

ernment had ever existed in the past,

which exceeded the narrow confines

of a city or a single State. They be

lieved that neither human wisdom nor

human judgment was capable of de

veloping a continental power which

should be free and great. There were,

however, three men upon whom this
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illusion did not rest: The father of his

country, Thomas Jefferson and John

Marshall. The words and hopes of

Washington are known to the loving

Students of his life. The superb

dreams of Jefferson and their realiza

tion by the purchase of Louisiana and

the exploring expeditions of Lewis

and Clark, and of Roger, conducted

under his direction, are familiar to

you all; but, as great as their concep

tion or that of either of them, was the

dream of Marshall. They wrought in

their hour; he, working in his hour,

wrought for all time. He forged and

welded the mighty links which they

assisted in preparing. Listen to his

dreams of the future:

“That the United States formed for

many and for most important pur

poses a single nation, has not yet been

denied. These States are constituent

parts of the United States, they are

members of one great empire, for some

purposes sovereign, for some purposes

subordinate.”

And again: “Throughout this vast

republic, from the St. Croix to the

Gulf of Mexico, from the Atlantic to

the Pacific, revenue is to be collected

and armies are to be marched and sup

ported. Is that construction of the

Constitution to be preferred which

would render these operations difficult,

hazardous and expensive? Can we a

dopt that construction, unless the

words imperiously require it, which

would impute to the framers of that

instrument when granting these pow

ers for the public good, the intention

of impeding their exercise by with

holding the choice of means? The

government, which has the right to do

and act, and has imposed on it the

duty of performing that act, must, ac

cording to the dictates of reason, be

allowed to select the means.”

Upon still another occasion he said:

“If any one proposition could com

mand the universal assent of mankind

We might expect it would be this, that

the government of the Union, although

limited in its powers, is supreme with

in its sphere of action. * * * It is

the government of all; its powers are

delegated by all; it represents all, and

acts for all. * * * The nation on

those subjects on which it can act,

must necessarily bind its component

parts. * * * The government of the

United States then, though limited in

its powers, is supreme, and its laws,

when made in pursuance of its consti

tution, are the supreme laws of the

land, anything in the constitution or

laws of any State to the contrary not

withstanding.”

For the maintenance of this doctrine,

gentlemen, two million men marched

in battle, and they have established

these declarations as the supreme law

of the land while the Republic shall

continue worty of the support of free

men. Wherever the flag advanced,

law, reasserting its sway, went invisi

ble by its folds. Every occupation of

the insurgent territory was a re-estab

lishment of these constitutional declar

ations. Every proclamation and every

order that looked to the replacement of

Federal authority, drew its inspiration

from these majestic words. The bat

tle ground upon which the Union ar

mies won their vast triumphs was pre

pared by Marshall in the solitude of

his chambers, in the quiet of his farm

home, and announced by him in the

dim light of the old Supreme Court

chambers in the capitol at Washing

ton.

I think that all profound men, who

love their country and their kind, are

in a sense seers and prophets; they

“judge the future by the past,” and to

their Solemn vision is often revealed

the trials and glories and sorrows that

wait along the crowding pathways of

the time to come. I think Marshall

must have had this pervision. Before

him, pondering, must have risen the

wonders of the new land of liberty and

Some of the perils that waited for our

civilization, and perchance he may

have foreseen, while he remembered

old cities and their sieges, the new

Sieges of the new cities!

Was he not a seer? He knew that

none other than continental govern

ment could, or can, deal with continen

tal offences. To-day San Francisco is

as near to Washington as Boston was

a hundred years ago, and for the pur

pose of communication no man is fur

ther from his associates than an hour's

time anywhere within the Union. The

telegraph, the telephone, the secret sig

nal code, make possible a conspiracy

ramifying through every State and

reaching into every commonwealth.

The invisible empire of crime and vio

lence may lay its secure foundations

beyond the limits of any State, and

yet within them all, and exhibit that

empire's baleful authority by hundreds

of thousands of men, actuated by a

common purpose, assembling in tumul

tuous array, armed or unarmed, ob

structing intercourse, taking advant

age of the means of travel, of commu

nication and of Supplies. And now to

realize what such a combination can

accomplish, consider what a great

city is; it does not and cannot pro

duce the necessaries of life; these grow

out in the fields; they range the pas

tures in the uncounted herds; they

Swim in the seas; they are brought to

the cities by railroad and steamship

lines; then labor, with its myriad

hands, takes them and toils with them

and buys its daily bread; the power

that near or far, either at the gates of

the cities or widely removed therefrom,

paralyzes communication between pro

duction and labor, lays seige to the

city as surely as though it drew

around it the walls of actual war and

set the roaring guns against its cita
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dels; it invites famine; it starves the

babe; it murders the mother; it makes

a savage of the man; it compels the

uprising mob; working forward it bars

bread from the toiler; and working

backward it destrops the sweet beau

ties of heaven, yeilded to working

hands by the loving earth, fed by the

rains and nurtured by the sun. It

keeps the bread of the All Father from

the starving lips of his children.

State lines do not limit the cities- sup

plies; cities like London, New York,

Chicago, are the metropolitans of con

tinents, their bloom and fruitage; and

the continents have a right, and the

government of continents a duty, to

raise such seiges whensoever their

dread parallels are drawn. How could

even a great state, like Illinois, deal

with an insurrection whose rannifica

tions extended to all the States, check

ed the rolling wheels of far away lines

bearing daily bread, stilled the mighty

engines in their roaring ways, and con

trolled the tame lightnings in their

Service of civilization? There is but

One power competent to such a task–

that power is the National government

—its the burden—its the duty. If it

went with the lonely rider on his wil

derness way when this was an infant

land, so it should go now, when his

brave followers mount their mighty

steeds of iron and steel and with the

long trains loaded with labor's pro

ducts and the handiwork of skill, put

out on their continental journeys

across the plains, through the valleys,

under the mountains, through heat

and cold, torrid sunshine and blackest

night. Ah, those men of the rail! I

never see them that I do not regard

them! They are at the post of peril;

they are in the front of the wildest

race of time; are they not entitled to

the full protection of the great govern

ment whose service they do? They,

and all who journey with them? Is

intermittent authorlty or duty possi

ble? No! The duty and the power are

ever there. It sleeps not nor pauses,

and if its manifestations have been

rare, it is because the occasions have

been few when needed—but now “all

men feel the velvet scabbard holds

the Sword of steel.” And so I am not

of those who believe, or think they be

lieve, that this government of ours is

exercising undue power, and thriving

on slaughtered rights of persons or

things. I look to its courts and I see

justice done. I look to its executives

and I See a jealous regard for the in

tegrity of the laws. I look to its legis

lature and I see the will of the people,

ever changing in detail, but steadfast

to the great purposes of liberty and

prosperity, working out sometimes

blindly, sometimes with painful errors,

the integrity of the Union, submission

to its authority and the progress of

mankind.

“Keeping our nation, while within

itself

A Nation, yet the rulers and the ruled;

Some sense of duty, something of

faith;

Some reverence for the laws ourselves

have made;

Some patient force to change them

when we will;

Some civic manhood, firm against the

crowd.”

I look upon this as benignant, merci

ful, magnificent; secure in its past and

radiant, with the splendid promises of

the unborn and dazzling future. It

has the right of self-preservation; its

£in is bounded only by the will of
OC1.

There were men who doubted wheth

er or not the government of the United

States could exercise a power of taxa

tion commensurate with the needs of

its existence. Not so with Marshall.

Listen to his declaration:

“The power to tax involves the pow

er to destroy; the power to destroy

may defeat and render useless the

power to create. There is a plain re

pugnance in conferring on one govern

ment the power to control the consti

tutional measures of another. If the

States may tax one instrument em

ployed by the government in the exe

cution of its power, they may tax any

and every other instrument. If they

tax the mail, they may tax the mint;

they may tax patent rights; they may

tax the papers of the custom house;

they may tax judicial processes; they

may tax all the means employed by

the government in different cases

Which would defeat all the ends of the

government. This was not intended

by the American people. They did not

design to make their government de

pendent on the States.”

But why pursue the lonk list? He

Sat in 1,100 cases; he rendered 500 de

cisions, the most important that ever

had been rendered by a judge in the

world, unless matched by a few of

the decisions establishing liberty and

the rights of citizens in England by the

fearless judges of that country. He

found a nation in doubt; he left it

Without a reasonable question as to its

right of self-existence, its rights of

taxation, is right to control commerce,

its right to preserve itself, to levy war,

to conclude peace. He found a people

who were groping in the dark of an

experimental region and time; he left

beacons blazing on their headlands by

which their course through their wil

derness was made as clear as though

they marched in the broad sunshine

of the highest noon.

You that are about me, and who

drew the sword for the perpetuation of

this government, drew it in the de

fence of the immortal truths promul

gated by Marshall in his interpreta

tions of the Federal Constitution. He
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found the Federal Constitution loose

brick and sand and mortar; he left it

cemented and a compact pyramid,

bottomed upon a continent, supported

by the love, regard and sacrifices of

the whole people, and rising, firm

based, immovable, majestic.

When the great Jewish law-giver

and leader came in his old age to wit

ness the struggle between the chosen

people and their enemies, it is told

that his hands faltered in their ap

pointed task, and that two were called

upon to uphold them while the battle

raged. So to Marshall, great genius,

indefatigable worker, profound and

serene thinker that he was, there were

given men who could counsel, enlight

en and instruct his quick and compre

hensive mind. About the bench where

he administered law, was gathered as

great a band of advocates as the world

has ever known; Webster and Pinck

ney, Patrick Henry and Wirt, and in

the fierceness of their Titanic debates

he moulded and shaped those true sen

timents which I have read in your

hearing, and which convey hopes of

the enduring life of the American peo

ple. On the bench beside him was

Story, great counsellor and faithful

friend. These can not be forgotten in

any summaryof the man or his works,

and, my countrymen, as the years go

by and that epoch from 1801 to 1835 is

closely studied, the characters who

figured there rise into greater import

ance and dignity. “There were giants

in those days,” and among the great

est of them, greatest in intellect,

greatest in dignity, greatest in purity,

greatest in affectionate regard for the

true interests of his countrymen,

stands, and always will stand, John

Marshall.

And what a figure he was personally

—tall and lean and brown, angular,

simple in dress, courteous in bearing,

a plain man among plain men; and in

the intervals of pronouncing those

opinions, which were to affect the des

tiny and happiness of untold millions,

retiring to the seclusion of his farm

house and becoming the best of neigh

bors and the gentlest of men. The an

ecdotes that survive him all speak of

the affection and reverence and the

kindly personal regard in which he

was held. Age and the majesty of his

position had not stilted him, but he

would bring his matchless powers into

controversy with the simplest and

humblest of his kind in order that

thereby he might enlighten them and

sustain the truth.

His habits of daily life were as un

pretentious as those of Socrates when

he argued at the Academy.

I have endeavored to present to you

my impressions of this man. In other

histories, single characters as great as

his stand out like solitary peaks that

dominate the horizon, but Marshall

was rather like one mountain elevated

higher than others but buttressed and

supported by them all. The great

group that stood by him were only less

imposing and massive than himself,

and if his work shall stand through all

the ages it is not alone because of its

justness, but also because of its wis

dom and adaptability to the men and

the times with whom and in which he

Was an actor.

The western front of the Capitol

faces toward the city of Washington.

It overlooks a broad valley to where,

in the far distance and beyond the

rolling Potomac, stretch the Verginian

hills. In mid-distance rises the sin

ble shaft, without an ornament, ma

jestic, commanding, representative,

which commemorates the affec

tion of his countrymen for Wash

ington. In the near foreground

and at the feet of the slope down

which pour the marble stairs, is seated

in comparative obscurity, the statue

of Marshall. The thoughtful eyes

look out and upon the busy street,

through the prepared forest and to the

pleasing gardens beyond, where the

wealth and taste of the nation have

grouped the floral productions of the

earth. Simple, strong, majestic, mod

est, it is a type of the character of

the man to whom it was erected by

the nation. His statue looks forward

to the greater monument of his more

illustrious friend and chief. His hand

holds the Constitution of his country.

His back is to the Capitol where his

decisions were rendered.

The magnificent halls and galleries

contain no nobler figure, no firmer

character, no grander personality,

than that which, in enduring bronze,

sits silent through the eternal years,

while by him rolls the great tide of

representatives of the people gathered

from far California and Oregon, from

Texas and Florida and Maine, from

New York and Illinois, each coming to

urge the acceptance of his peculiar

plan, and the consideration of the par

ticular wants of his people; and yet

all subordinating and blending these

plans in pursuance of the laws an

nounced by those silent lips, and prin

ciples evolved by that great brain.

While the republic shall endure, that

figure shall sit at the base of the

mount whereon the laws of this coun

try are declared, their greatest inter
preter, their wisest formulator, their

serenest guardian.

Johnny Jameson had arrived at his

eighth birthday and thought that it

would be real nice to write a letter

to his papa, and this is the way he

began:

“My Dear Papa—Whenever I am

tempted to do wrong I think of you

and say, “Get thee behind me, Satan.”
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The State of Minnesota vs. William G. Hill.

(District Court, Olmsted County.)

Jurisdiction of in Bastardy—Change

of Venue in Bastardy Proceedings.

The power of the Probate Court to com

mit an insane£ is special and

without the ordinary jurisdiction of

that court. The facts essential to the

exercise of this special jurisdiction un

der L. 1889, ch. 46, subch. 14, must all

appear upon the record. The presump

tion of jurisdiction does not attend its

judgment in such cases.

1. The city justice of Rochester, Minn.,

has jurisdiction to conduct an exam

ination in bastardy proceedings (1894

Gen. Stat., chap. 17) under 1891. Sp. L.

ch. 48, sec. 16, providing that he “ haii

possess all the authority, power and

rights of a justice of the peace, and

sole conclusive jurisdiction to hear all

complaints and conduct all examina

tions and trials in criminal cases with

in the city, cognizable before a jus

tice of the peace.

2. In such proceedings defendant is not

entitled to a change of venue.

Defendant was arrested for bast

ardy under 1894 Gen. Stats. sec. 2039

et seq., and upon arraignment before

the city justice of Rochester, Minne

sota, he objected to the jurisdiction of

said city justice on the ground that

the statute requires the examination

to be held before a justice of the

peace, not before a city justice. The

objection was overruled and defend

ant duly excepted to the ruling. He

also made an affidavit for change of

venue on the ground of bias and pre

judice, which was denied and he duly

excepted to the ruling that the affida

vit did not comply with section 50

of Rochester City Charter (1891 Sp.

Laws, chap. 48 sec. 16). He also

moved for his discharge for that the

state had failed to show probable

cause to believe him guilty of the of

fence charged. The motion was over

ruled and he duly excepted to the

ruling.

At the June term of the District

Court defendant moved on the records

and files that the proceeding be dis

missed and he be discharged from

custody.

George W. Granger (County Attor

ney) for the state.

Thomas Frazer for defendant:

(arguendo) The grounds for change of

venue in this case which arose without

the city, although to be conducted

within the city, are those specified in

1894 Gen. Stats. Sec. 4974, and the

grounds for change of venue as speci

fied in the City Charter apply only to

cases arising within the city limits.

(These provisions are “that the

city justice is of kin to defendant;”

or “is a necessary and material wit

ness without whose evidence either

party cannot safely proceed to the

trial of said action, relationship and

the evidence to be elicited shall be set

out in full in said affidavit.")

The city justice when acting as a

justice of the peace in matters arising

without the city, must proceed under

the general provision of the general

statutes and not partly under the

Charter and partly under the general
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Statutes to suit his own whims and

fancies, and retain jurisdiction of any

thing and everything that comes be

fore him, thus making the city justice

court a drag net for fees.

GOULD, J.—Ordered that the de

fendant’s motion to dismiss and dis

Charge be denied.

I understand defendant's counsel to

admit that under Sec. 16 Chap. 48

Sp. Laws 1891, the city justice of

Rochester possesses “all the authority,

power and rights of a justice of the

peace” the language of the act itself.

He may therefore take cognizance of

proceedings in bastardy. Under the

rule in State vs. Kemp, 34 Minn., 61

this would be So whether the cause

of action arose in the city or in the

county without.

The right to a change of venue in

these proceedings under Laws 1889,

chap. 89, are the same as in criminal

cases before a justice and as to these

cases it is held that this right to

change of venue does not apply to a

preliminary examination, but only to

such criminal cases as a justice may

hear and determine. In bastardy

cases the justice has no final jurisdic

tion, but acts only as an examining

magistrate, the law therefore giving

a change of venue is wholly ineffect

ual. State vs. Bergman, 37 Minn.,

407.

State vs. Bergman was reversed by

Laws 1889, chap. 92, evidently over

looked by the learned judge. See also

last two lines of Sec. 2040, Gen. Stat.,

1894. (Editor.)

State ex rel. Patrick Kelly vs. Arthur F.

Kilbourne, Med. Supt. Rochester State

Hospital for Insane.

(Olmsted Co., District Court.)

Habeas Corpus—Jurisdiction of Pro

bate Court in Commitment Proceed

ings.

The power of the Probate Court to

commit an insane person is special and

without the ordinary jurisdiction of

that court. The facts essential to the

exercise of this special jurisdiction

under L. 1889, ch. 46, subch. 14, must

all appear upon the record. The pre

Sumption of jurisdiction does not at

tend its judgment in such cases.

Facts. Patrick Kelly was adjudged

insane and committed on January 31,

1893, under L. 1889, ch. 46, subch.

14, p. 147, by Ramsey County Probate

Court. On June 14th, 1896, he sued

out a writ of Habeas Corpus.

Charles C. Willson, for relator, ar

guendo: The record of the proceed

ings does not show that Kelly had

ever been brought before the probate

court, in person by Warrant or in cus

tody of his friends, or appeared by at

torney, or that he, his friends or his

attorney were heard in the selection of

the jury, or that the hearing before

the jury was in open court, or that

he, his friends or his attorney had had

opportunity to hear the evidence ad

duced against him, or to cross-examine

witnesses, or to object to improper

evidence, or to produce countervail

ing evidence, or to be heard in argu

ment upon the facts adduced, or upon

the law. Hence the record shows no

acquisition of jurisdiction, or that the

court held jurisdiction to the end of

the proceedings. This is a special

Statutory proceeding. In such case

the accused must have opportunity to

be heard. Otherwise the proceeding

is not due process of law. If anything

in L. 1889, ch. 46 provides that notice

to the accused or his presence in court

is unnecessary or that opportunity

for him to be heard can be dispensed

with, such provision is unconstitu

tional and Void. But construing the

statute in harmony with the constitu

tion, the statute is sound but the pro

ceeding under it in this case was in

violation of it to that extent and the

court lost jurisdiction of the proceed

ing and of Kelly himself, if it ever

acquired any.

18 Wall., 350-366,371; State ex rel.,

VS. Kinmore, 54 Minn., 135; State ex

rel., vs. Billings, 55 Id., 467; 1 Smith's

L. Cas. No. 843 (7th Ed., p. 1129) Free

man Judg., Sec. 123; 6 Wheat., 119;

7 Hill 9-24; 12 Ohio 272-3; 5 Harr &

J., (Md.) 13; 16 Fed., 532; 11 Wend.

647.

W. Logan Brackinridge for Respond

ent, cited 6 Pa. St., 371; 39 N. H.,

110 (75 Am. Dec., 213) 77 Am. Dec.,

572; 21 Ga., 447 (68 Am. Dec., 465)

and excepted to the rejection of a pa

per of questions and answers said to

have been prepared at the time and

as a part of the commitment pro
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ceedings, under 1894 G. S., sec. 4686,

as incompetent, irrelevant and imma

terial and as it was not a certified

copy as required by law, and as there

was no evidence that the original is

on file in the Probate court.

GOULD, J.—The court finds that

said relator is unlawfully restrained bf

his liberty at said hospital, and that

he is entitled to the relief demanded

in his petition.

It is ordered and adjudged that peti

tioner be and he hereby is released

after the expiration of twenty days

next ensuing the filing and entry of

this order in the Office of the clerk of

this court.

All that is said in State ex rel., vs.

Billings, 55 Minn., 467, both in the

original hearing and on the re-argu

ment seem to me to be equally appli

cable, if not more SO, to the case at

bar. More need not be said.

Village of Morris vs. Harris.

(District Court, Stevens County.

Village Ordinance-Sidewalks—Bicy

cles.

Under a charter provision authorizing

a village council to prevent the incum

bering of sidewalks with carriages, it

may pass an ordinance forbidding the

riding of bicycles on sidewalks.

R. H. Grace for plaintiff; G. E. Dar

ling for defendant.

BROWN, J.: The action or prose

cution seems to be an amicable one

and for the purpose of determining the

validity of an ordinance against riding

bicycles on sidewalks of the village.

No points are made as to the sufficien

cy of the proceeding before the justice,

and at the hearing before this court it

was agreed that the only question in

volved in the case is as to the validity

of such ordinance. The Ordinance

was presented on this hearing, and is

entitled “An Ordinance Prohibiting

the Use of Bicycles on the Sidewalks

of the Village of Morris.” It provides

that no person or persons shall ride a

bicycle on any of the sidewalks of the

village, and a penalty is fixed for the

Violation thereof.

The point made against the ordi

nance is that the village charter con

tains no authority for its enactment,

and that it is consequently void and

of no validity. A full examination of

the subject leads to the conclusion

that the point is not well taken. It is

believed that subdivision 6 of section

16 of the charter (chapter 30, Special

Laws of ’81, p. 196) is sufficient au

thority and foundation for the ordl

nance, and is held valid (See also sub

division 22). Subdivision 6 expressly

authorizes the village to prevent the

incumbering of the streets and side

walks with carriages, carts, sleighs,

etc., etc. “Incumber” means to ob

struct or overburden; and a bicycle is

a “carriage” within the meaning of

this statute.

State vs. Collins, 3 L. R. A. 394; (R.

I.); Mercer vs. Corbin, 3 L. R. A., 221,

(117 Ind. 450); Twilling vs. Perkins,

19 L. R. A., 632. (Md.), and note.

And besides, the village having the

sole care, supervision and control of

the streets and sidewalks, the ordi

nance is valid as a police regulation

under the “general welfare clause”

contained in the charter.

See section 16 of charter; also 15

Am. & Eng. Encyc. of Law, 1166, title

“Police Regulation;” page 1167, title

“Public Peace, etc.,” and page 1187;

24 Am. & Eng. Encyc. of Law, 108 and

118, and State vs. Yopp, 97 N. C. 477.

The order of the court is that the

judgment appealed from be and the

same is hereby in all things affirmed.

Theodore Seamann vs. James Lyons.

(District Court, Olmsted County.)

Real Estate Agency—Liability of

Landowner for Commissions.

An owner of real estate who employs

an agent to sell or procure a vendee

for his land, and agrees to give the

agent exclusive right or exclusive, a

gency to sell, cannot evade paying

commission by himself negotiatin

with a person who has negotiate

with the agent, and selling to such

person after or at the time of dis

charging the agent.

The evidence was conflicting

whether or not plaintiff had the ex

clusive right or the exclusive agency

to sell or procure a purchaser. The

purchaser also had by the evidence ad

duced positively refused to pay more

than $900 for the land, and plain

tiff had never offered to sell for less

than $925. The opinion states all

other vital facts.

Thomas Spillane for plaintiff cited

21 Pac. R., 412; 22 Id. 726, 43 Minn.,

226.

C. E. Callaghan for defendant, cited
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39 Minn., 363; 41 Minn., 535; 47 Minn.,

34. An action for breach of contract

only will lie.

GOULD, J.—(substantially says:)

Plaintiff, on and prior to November

20th, 1895, was a real estate agent

and broker, and defendant as owner

of certain real estate, employed him to

sell or bring about a sale of said real

estate, and promised in case he did so

to pay him 5 per cent of the price ob

tained, and that plaintiff should have

the exclusive sale thereof until April

1st, 1896, provided the sum should net

defendant $900, who agreed to sell for

$925 cash or $1000 one-half cash bal

ance on time. The plaintiff undertook

the sale of said real estate, and nego

tiated with one Kelly whom he took

to view the premises, told him the

owner's name and offered the land for

$950 cash or $1000 part cash balance

on time. That Kelly refused to buy

at that price but intended to and was

prepared to pay cash, mentioning no

price, and plaintiff so informed de

fendant giving him the purchaser's

name; that defendant instructed plain

tiff to try and get $900. Thereafter

in December before plaintiff again

saw Kelly, defendant casually, as it

would appear, met Kelly and entered

into negotiations with him, resulting

in a sale of the lots to Kelly for $900.

That on the same day or atorabout the

date of the sale, defendant informed

plaintiff that he did not wish plaintiff

to do anything more about selling

said lots as he did not care to sell

them; to which plaintiff replied that

he would see him about it another

time, and plaintiff soon after learned

that Kelly had purchased the land.

That defendant at the time of making

the sale knew that Kelly was the per

son with whom plaintiff had been ne

gotiating and made the sale without

plaintiff's knowledge, and for the pur

pose of evading payment of any Com

mission to plaintiff for the sale therof.

Plaintiff is entitled to the relief de

manded in his complaint.

“A receiver is a gun that is a good

deal easier to fire off than it is to con

trol after it is fired.” This was the

aphorism of Judge O. W. Holmes, Jr.,

the other day in answer to a request

that he appoint a receiver.

James C. Tarbox was born in Maine

in 1857 and graduated from Bowdoin

College in 1879 at the head of his

class. He studied law in Maine and

attended law lectures at the Colum

bian Law School but did not graduate.

In 1881 he came to Minnesota and Set

tled at Monticello, where he has prac

ticed his profession ever Since.

His strength as a lawyer consists in

a clear, analytical preception of the

vital points and principles of his cases

and a logical manner of stating them.

He is a strong lawyer on the right

side of a cause but not so good at de

fending bad cases, for his clearness

of thought and statement makes both

the strong and the weak points of his

case evident to judge and jury. As

might be expected, he has been more

Successful in civil than in criminal

practice. He is at his best in equity

cases and in the argument of law

points.

In re estate Patrick Keogh-Bohmert, Ap

pellant.

(District Court, Ramsey County. No.

55, 728.)

Probate Law–Contract for Services

to be Performed After Death.

An agreement by which a person agrees

that another shall receive compensa

tion out of his estate for performing

a wake over his body after death, is

nudum pactum and not enforceable.

Frank Ford and H. B. Farwell for ap

£ and C. D. O'Brien for estate of

eOgn.

This was an appeal from an order
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of the probate court disallowing a

claim.

KELLY, J.: The question now be

fore the court is whether an alleged

promise made by the deceased, Pat

rick Keogh, before his death, to pay

the appellant $1000 out of his estate,

in consideration of the appellant's

promise to keep his, Keogh's body in

her house a reasonable time after

death, and accord to it a “wake,” Cre

ates any contract enforceable at law

against the estate of the deceased,

and after performance on the part of

the appellant.

I will assume that the appellant in

keeping the “wake” over the body of

the deceased, did not violate any law,

written or unwritten. A “Wake” SO

called, does not necessarily imply un

seemly conduct or debauchery. It is,

rightly understood and practiced, sim

ply a watch or vigil with the dead dur

ing all the time intervening between

death and burial. Its origin dates afar

back in the remote past. These Vig

ils were common in the days of chiv

alry, when the candidates for knight

hood watched in Some chapel. They

were practiced in England, when on

each anniversary of the founding of

the parish church, the whole congre

gation kept watch; and among the

Keltic people—Irish, Scotch and Welsh

—they have more or less obtained with

reference to the burial of the dead.

That they have often been desecrated

and have become subject of much scan

dal is immaterial here, for I will as

sume that over said Patrick Keogh's

dead body naught was said save

prayer.

The first question that suggests it

self is, could the alleged contract be

enforced against the appellant? If it

could be what is the measure of the

damage? It could not be enforced

against the appellant because no con

sideration has passed to her, and be

cause she was in no wise legally ob

ligated to do anything. It is nudum

pactum and her performance after

Keogh's death a mere gratuity.

If it was enforceable, what measure

of damage? The dead have no feel

ings to be outraged, or rights violated.

Mrs. Bohmert gave no consideration

for Keogh's promise. She received

none for her promise. She was under

no legal obligation to do anything

while Keogh lived, indeed under this

novel arrangement she could do any

thing until he died.

No consideration existed between the

living, none can arise between the liv

ing and the dead.

The alleged being without present

consideration, either party could re

pudiate it at any time. When death

came to Keogh, the fact of death ab

rogated the agreement.

This differs from that class of con

tracts which is enforceable even after

death of the parties, made and ex

pected to be performed between the

living but prevented by death. For

want of mutuality and consideration

this contract is void.

But again, while Patrick Keogh

living had absolute power of dispo

sition of his own property, Patrick

Keogh dead, can only dispose of it as

the law provides—by will or by the

statutes of descent. To permit a tes

tator (Keogh in this case made his

will), to charge his estate by parol, by

alleged contracts like this, is to prac

tically abrogate the law with refer

ence to wills; for, if Patrick Keogh

could lawfully charge his estate by

parol with $1000, payable to appel

lant for “waking” his body, there is no

reason why he might not have given

her the whole of it for such services.

Such ought not to be the law; such in

my judgment is not the law. To

hold otherwise would be to open the

door to shameless frauds and perjuries

and render liable any estate to be plun

dered.

Counsel says he can find no case

analogous as an authority. This fact

is one of the surest proofs that the

claim is untenable.

If this was a claim for decently car

ing for the dead body of Patrick

Keogh, pending burial, and was pre

sented upon the question of reasona

ble value, it would be quite different.

In this case it is admitted that the ex

ecutor has fully paid all funeral

charges.

For these reasons and for further

reasons I might name, the objection is

Sustained.
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Freiderick vs. City of St. Paul.

(District Court, Ramsey County, No-)

Fellow Servant—Negligence.

Where two men work on the construc

tion of shoring, alternating in the

work of driving and digging, they are

fellow servants, and one cannot re

cover for an accident caused by the

unskillful work of the other.

O. H. O'Neil for plaintiff; E. J. Darragh

and Robertson Howard for defendant.

The following remarks were made

by

KELLY, J., in instructing the jury

to bring in a verdict for the defendant.

The facts appear in his statement.

The plaintiff, an ordinary la

borer, Sues to recover of the de

fendant, City of St. Paul, $25,000 in

damages for an injury to his person

received while in the city's employ as

a servant, and whereby he suffered

the loss of his left eye. He claims

that this injury came to him through

the defendant's negligence, first, in

placing in charge of the work, (where

in plaintiff was hurt,) a man wholly

unskilled and inexperienced in such

work, and incompetent to perform

such work, and who the city knew at

the time was unskilled and inexper

ienced and incompetent to take charge

of said work, and whereby the plain

tiff was injured; and, second, in neg

lecting to furnish reasonably safe and

suitable tools and materials where

with to do the work, whereby the

plaintiff was injured.

The work in question, as appears in

evidence, consisted in excavating a

trench in the earth,on University ave

nue near Dale street, in this city, for

a fountain, which trench was seven

feet long, two and a half feet wide,

and seven feet deep. It will be seen

that this, necessarily, was not an ex

tensive undertaking. That plaintiff,

in company with one Angfang, a car

penter by trade, and also in the city's

employ, was engaged in doing this

work, and in course of it, it became

necessary to use piling or sheeting,

driven down on the sides of the exca

vation to hold the earth in place. It

does not appear precisely what sort

of soil there was found at that place

but it is to be presumed it was chiefly

sand beneath the first loam, as it re

quired shoring up. It appears that

Angfang received orders from some

one in authority to do this work, but

no special directions were given ex

cept as to dimensions. Angfang (the

plaintiff being with him and assisting

him) procured a lot of white pine

planks 2 by 6 inches and about 8 to

10 feet long, from a pile of lumber

belonging to the City, and went out

to the place and engaged in the work.

After they had been driving these

planks down for about four or five

hours, and while Angfang was driv

ing a plank, the plaintiff (being in the

trench,) arose from his labor, when a

splinter or sliver flew off and struck

him upon the breast; and as he look

ed up to call out to Angfang, another

splinter flew off and struck him in

the eye, which accident finally caused

the entire loss and removal of the eye.

Angfang and the plaintiff alternated

in the work; each took a turn at shov

eling and at driving the planks. The

instrument used to drive the planks

Was a blackSmith's hammer, procured

by Augfang, but how heavy or what

the peculiar size or shape or dimen

Sions of the hammer were, does not

appear. And there was used, in driv

ing, no iron rings around the heads of

the planks to prevent splitting.

Now as to the first contention of the

plaintiff, that Angfang was inexper

ienced, and that in consequence of his

Want of experience and care and cau

tion, he was injured: That conten

tion has entirely failed, because even

though it be conceded that the testi

mony of Angfang to the effect that

he had had no experience in such

work would, if known to the city,

make out a prima facie case, yet there

is no proof in this case whatever that

the city's officers knew, or that in the

exercise of ordinary care they should

have known, that Angfang was an

inexperienced man, and it is necessary

that such knowledge on the part of the

city be made to appear in order to

charge the city with negligence in

employing an inexperienced man. Be

sides, it is by no means clear that Mr.

Angfang was not, so far as this ac

tion is concerned, an experienced man,

because he testified that he was a

carpenter by trade, and the presump

tion is that he knew all about the

character of wood, and the character

of the kind of wood used here, en
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tered largely into the happening of

the accident.

The second contention, that the city

failed to furnish proper tools and ap

pliances with which to do the work,

is more important and somewhat more

difficult. I am not sure that from the

testimony in this case it could be

found by the jury or by the Court,that

the use of white pine plank 2 by 6,

driven with an iron hammer was a

use of improper material or improper

tools, taking into consideration the

character of the Work that was being

done there. The only testimony that

is in the case upon that subject is

that of the witness Cantwell, who tes

tified, generally, that he was a sewer

contractor engaged in the business

of excavating for many years and that

the ordinary material that is used in

such work for sheeting, as he called

it, or Shoring up, is Norway pine; but

he never said anywhere in his testi

mony that Norway pine was used be

cause it wouldn’t split or throw off

splinters or anything of that kind, but

he said Norway pine was used in pref

erence to white pine because it was

cheaper, in the long run; that the

white pine planks would be destroyed

much more quickly in Such use than

the Norway pine. That, of course, is

a matter of common knowledge. He

also testified that it was customary

to use iron rings, or something of that

nature, around the head of the plank

to prevent it splitting and that ordin

arily a wooden maul was used for

driving; but he testified that white

pine was used; that it was soft and

it didn’t pay to use it; that on small

jobs, or when in a hurry, they often

used white pine. But, conceding that

there is sufficient to go to the jury up

on the question whether this material,

white pine, was the proper material

to use to Shore up this trench, and

this blacksmith's hammer was the

proper kind of a tool to be used to

drive the planks into the earth, the

question remains whether, under the

testimony, (the undisputed testimony

in the case,) this plaintiff can recover

of the city.

It appears that this injury was an

unfortunate and a very serious one,

but we must not allow ourselves to

be carried away by the character of

the injury. That is the danger in a

case just like this. I have no doubt

that this is the first case of the kind

that ever occurred in the history of

excavation in the City of St. Paul,

Where a man has sustained so serious

injury as this from the flying off of a

sliver or splinter from a board being

driven into the earth; and I say, we

ought not to be carried away by the

unfortunate circumstance that this is

a very serious accident to this poor

man. Had he suffered an accident

from a splinter being driven into his

hand, causing inconvenience and pain,

he would almost have been laughed

out of court had he come in asking for

a judgment against the city of St.

Paul for an accident of that kind. It

is not every accident that may hap

pen to men in the course of their lives

to which somebody should respond in

damages. The idea seems to have

gone forth, every time a man stubs

his toe, or anything happens out of

the ordinary that he must bring a

damage suit against somebody. There

ought to be a limit to this kind of

thing. In my judgment, this accident

was caused not by the improper ma

terial that was used there, but by the

fact that Mr. Angfang when he was

driving that plank, used too much

force and struck off those splinters.

Mr. Angfang Was, undoubtedly, in do

ing that work, a fellow servant of the

plaintiff. They interchanged; one

drove at one time while the other

shoveled out the dirt, and Vice Versa.

They interchanged. They were fel

low servants in the doing of that work

and the accident was caused by the

carelessness of Mr. Angfang, the fel

low servant,and under the well-known

principle of law, there can, on that

ground, be no recovery in this case.

But aside from that, even conceding

that there was improper material

used, that there was negligence in the

character of the tool used,—it wont do

for this plaintiff to go upon the wit

ness stand and state, as he did, that

he does not know, or did not know at

that time,—a man (as he is) of or

dinary intelligence, fifty-nine years of

age, a farmer, presumably accustom

ed to handle Wood of different kinds,

—that he did not know that white

pine, when hammered upon the ead
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and driven into the ground, was liable

to split off. It can be said, as a matter

of common knowledge, to the ordinary

man who goes about upon Our streets,

that such things will happen; and to

hold in this case that the city of St.

Paul is responsible, it seems to me

would be in effect to hold that every

citizen when he directs his servant to

drive a lot of pine sticks around

his flower-bed, takes the chances of

having a splinter fly into that serv

ant's eye and of being called upon to

answer in a very heavy sum.

The plaintiff assisted in procuring

these planks. He knew better than

any officer of the defendant city can,

in law, be presumed to know their

kind and character. He handled them;

and also handled the hammer, and no

one could possibly know better than

he did what effect the blows from the

hammer upon the planks was likely

to produce. Knowing these things,

plaintiff assumed the risk, even if we

concede that the city was negligent

in furnishing such apliances for the

work.

For all of these reasons the motion

of defendant must be granted.

James J. McCafferty, the subject of

this Sketch, was born in Massachu

Setts in 1854. Studied law and was

admitted to practice in his native

State; came to St. Paul in 1882, where

he has successfully practiced his pro

fession with honor to himself and to

the bar. “Mc.” is a Democrat from

the ground six feet up. He has a

scholarly and impressive appearance,

and while not an office seeking politi

cian, was assemblyman of St. Paul for

One term. He is a power in a conven

tion and no man is feared more on the

floor of a political meeting than Mc

Cafferty. He is a devoted husband

and father, a true and loyal friend, and

has a heart as big as humanity itself.

PERSONAL.

Slayton

H. C. Grass has taken in with him

Mr. L. A. Foster, a recent graduate

of the University Law Department.

Mr. Foster is a young man well and

favorably known and should add

strength to the new firm.

St. Paul

Edgerton & Wickwire have removed

to the 8th floor New York Life Build

ing.

Mr. Thomas T. Fauntleroy has re

moved to St. Louis, Mo., and has form

ed a partnership with Marshall F. Mc

Donald. They have perhaps as com

plete law offices as any in the United

States. Their library of nearly 4,000

volumes are housed in the Wernecke

Book System.

Meirose

Donohue & Keefe have opened an

office for the practice of law. Both are

young men, recently graduates of the

“U. of M.” and should do well.

Minneapolis–

The firm of Ray, Hubacheck & Hea

ley has dissolved.

Fletcher, Rockwood & Cairns have

dissolved, Mr. Fletcher going out. The

new firm will be Rockwood & Cairns,

with offices in the Lumber Exchange.

Rochester–

Two of Rochester's prominent young

attorneys, George W. Granger and

George J. Allen, have recently fallen

victim to the snares of Cupid. The

former, who has been county attorney

for two terms, was wedded last even

ing to Miss Ophelia Cook, while the

latter has gone to New Carlisle, Iowa,

where he will be married next Sat

urday to Miss Emma Viola Potter,

who comes from one of the oldest

and best families in that city.

In the District of Columbia it is

found that an old law, still unrepeal

ed, permits a dying man to will his

children away from their mother, even

though she is inocent of any wrong

doing.
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Thomas F. O'Hair, of Wheaton,

Minn., was born in Beaver county,

Pennsylvania, 43 years ago, came

west with his parents when about

eight years old and settled in Iowa

county, Iowa. Was educated at Mc

Clain's academy, Iowa City, and later

took a course of law at the IOWa.

State University where he graduated

With the law class of 1877; went to

Delano, Minnesota, in 1880 where he

practiced law for several years. Has

practiced at Wheaton for the last

Seven years.

In 1890 received the nomination on

the democratic state ticket for clerk of

the Supreme court and was defeated

by Charles Holcomb. He is still a

democrat but will cooperate with any

political party that will adopt as its

battle cry “free trade and direct tax

ation” for the Support of the govern

ment.

A crying need in some circles of al

leged Statesmanship is a systematic

course of instruction in the art of be

ing funny without being vulgar.

A deacon will pass around the plate

and get more buttons than dimes, but

a highwayman can hold out a gun and

Collect everything a man has. This

goes to show that a man will give up

more to save his body than to save his

Soul.

Every man who makes a fool or a

knave of himself hates the newspa

pers.

HOT STUFF FEROM THE EXCELANGES.

Straw hats show which way the mer

cury goes.

A man’s idea of a dull time is to play

cards with women and nothing up.

The average theater hat is a bird

(stuffed), a whole lot of flowers (arti

ficial) and a blooming nuisance (gen

uine).

Many European Scions of royalty are

insured for very large amounts. This

is probably at the instance of credi

torS.

The fool killer never troubles himself

about the man who rocks the boat or

the One who grabs a loaded gun by

the muzzle.

Fred W. Gail was born on a farm in

Erie County, New York, in 1860, of

early New England ancestry. He re

moved to Corry, Pa., in 1865, attended

the public schools, was graduated

from the High school in 1877, taught

a short time, learned stenography and

spent three years in newspaper report

ing. In the spring of '81 he com

menced the study of law in the office

of Roger Sherman Esq., of Titusville,

Pa., and remained there until the fall

of ’82, when he came to Minnesota and

was appointed court stenographer for

the First Judicial District, in which

position he served several years. He

was admitted to the bar at Stillwater

in November, 1884, and has been in ac

tive practice there ever since,—in part

nership with Hon. J. W. Searles until

1893, and since then alone. He is a re

publican in politics, but his first de

votion has always been to his pro

fession.
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NEW RULE.

First Judicial District.

Ordered. That the following rule in

Insolvency Proceedings, be and the

same hereby is adopted by the Dis

trict Court within and for said dis

trict, to-wit:

The assignee or receiver making ap

plication to the court for any order

declaring a dividend, or for the allow

ance of the account of such assignee

or receiver, or for limiting the time for

filing releases, shall with, and as a

part of such application file in the

office of the clerk of the proper coun

ty a summary statement showing

First. The amount of moneys then

received by such assignee or receiver.

Second. A general description of

the assigned property, if any, then re

maining, and the estimated value

thereof.

Third. The estimated expenses of

executing the trust, including all such

expenses then incurred, or thereafter

to be incurred.

Fourth. The amount of allowed

claims against the estate.

A copy of such summary statement

shall be by the assignee or receiver

attached to any such order and with

such order served upon any creditor

whose claim has been proved.

This rule shall within that district
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be a substitute for rule four of the

“Code of Rules for the District Court

of Minnesota” adopted by the district

judges of this state August 24th, 1893.

Adopted by the District Court of the

said First Judicial District this Au

gust 14th, 1896.

F. M. CROSBY,

W. C. WILLISTON,

District Judges.

LITERARY NOTES.

The 50th anniversary number of

the Scientific American, New York,

just out, is really a handsome and

valuable publication of 72 pages. It

reviews the progress of the past 50

years in the Various Sciences and in

dustrial arts; and the various articles

by the best scientific writers of the day

are racily written and richly illustrat

ed. The editors have accomplished the

difficult task of presenting a compen

dium of information that shall be at

Once historical, technical and popu

lar. The interest never flags for a mo

ment, and the story of the half cen

tury's growth is in itself a veritable

compendium of Valuable Scientific in

formation for future reference. Price

10 cents per copy.

The Review of Reviews for August,

while largely given over to the issues

of the presidential campaign, finds

space for the treatment of other im

portant topics. Besides the character

sketch of Mr. Bryan, the Democratic

candidate for the presidency, the Re

View has illustrated articles on Har

riet Beecher Stowe and Dr. Barnardo,

the father of “Nobody's Children.”

There is the usual elaborate resume

of the current magazines; and the de

partments of “The Progress of the

World,” “Record of Current Events,”

and “Current History in Caricature”

answer the typical American demand

for what is up to date and “live.”

To the Editor Minnesota Law Journal.

Is there another state in the Union

where so many presiding judges are

blessed with short names as in our

own. How is this for a few: Buck,

Start, Holt, Kerr, Brill, Otis, Egan,

Pond, Moer, Ives, Jack, etc. There are

others. A SUBSCRIBER.

CAN CONTRACTS TO PAY IN SPECIFIC

COIN (GOLD) BE ENFORCED?

There seems to be a great deal of

confusion in many minds, even in the

minds of lawyers, as to the enforcea

bility of contracts to pay in a specific

coin. It is asserted that such con

tracts are non-enforceable. We are

told that congress has the constitution

al power to annul contracts between

private individuals. Some even say

that Our decisions authorize payment

of so-called “gold contracts” in Unit

ed States legal-tender notes or in any

other currency made legal tender by

the Federal government irrespective

of its value. American courts are

generally honest. Most people have

profound faith in the integrity of our

courts. While fraud and corruption

may penetrate and possibly dominate,

temporarily, some portions of the pub

lic service, it is a great comfort to all

law abiding citizens, to know that our

courts are generally pure and upright.

In times of turmoil, the American

court is a bulwark against passion and

prejudice on which we can with con

fidence depend. If there is anything a

lawyer generally feels certain of it is

that courts will not make contracts for

parties but will fearlessly and impar

tially enforce such contracts as the

parties themselves have made. It cer

tainly would be a great shock to our

ideas of the sacredness of the obliga

tions of a contract if it be true that

our courts hold that they need not be

fulfilled. It is certainly a grave ac

cusation to make against our jurispru

dence and against the courts which

administer our laws to say that a con

tract can be performed by doing some

thing in direct conflict with its pro

visions. For one I am glad to say

the accusation is not true. It

can safely be said that with the pos

sible exception of one or two courts,

there is not a court in the land today

that will not enforce a contract fairly

and squarely made to pay in a specific

coin according to clear and unequivo

cal provisions of the contract. Prior

to the decision of the supreme court

of the United States, in Bronson vs.

Rhodes, quite a number of the state

courts, in deference to Federal legisla

tion, held that a “gold contract” could

be satisfied by the payment of legal
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tender notes, even though greatly de

preciated in value. These decisions

were made in deference to the Federal

government. A great war had com

pelled the Federal government to issue

legal tender notes. A great cause was

at stake. It was feared that adverse

decisions on the legal tender acts

might cripple the general governiment

in the great struggle of the civil War.

Hence the state courts in decisions

rendered prior to any authoritative

expression from the supreme court of

the United States, quite generally en

forced the legal tender acts of con

gress to their strictest letter and held

that contracts to pay in coin could be

paid in currency.(1) Some of the courts

said that their decisions were made in

deference to Federal legislation and

not in accord with their own views.

These decisions are now of no value

except as history. They have been

supplanted by decisions rendered

after the decision by the Federal su

preme court in Bronson vs. Rhodes,

7 Wall. 229. Nearly every state

court which has had occasion to pass

upon the question, since Bronson vs.

Rhodes, has followed that decision.(2)

I know of but one exception—Minster

vs. Rogers, 50 Ala. 283—and in this

case the court does not seem to have

known of Bronson vs. Rhodes. It is

not mentioned in the opinion. There

may be others, but it is safe to say

they are very scarce. The confusion

on this subject is undoubtedly due to

a misunderstanding of the so-called

legal tender decisions. It may not be

entirely unprofitable to re-examine

those decisions and see what they

really decide. In Hepburn vs. Gris

1: Appel vs. Woltmann, 38 Mo. 194 (1866);

Whetstone vs. Colley, 36 Ill. 328 (1865);

Buchegger vs. Shultz, 13 Mich. 420 #:
Thayer vs. Hedges, 23 Ind. 141 (1864

Prown vs. Welch, 26 Ind. 116 (1866); San

ford vs. Hays, 52 Pa. St. 9 (1866); Laugh

lin vs. Harvey, 52 Pa, St. 9, (1866); Gra

ham vs. Marshall, 52 Pa. St. 9, }:
Warmibold vs. Schiicting, is ia. 343 (186%);

But see Carpenter vs. Atherton, 25 Cal.564

and Dutton vs. Pailaret, 52 Pa. St. 109

(1866); where court said (page 113): “But

when the parties stipulate for specific
chattels an£ exclude the legal

tenders which the government has pre

scribed, the bargain must be presumed to

rest, upon an adequate consideration, and

neither legislative nor judicial power can

pluck the fruits that belong to one of

the parties, for the mere purpose of giv

ing them to the other.” To this, Justice

Strong, who wrote the majority opinion

tn. Knox vs. Lee, must have assented, he

being a judge of that court at the time.

wold, 8 Wall. 603, the supreme court

Of the United States held that the

legal tender acts passed by congress

in 1862 and 1863, making United

States notes a legal tender in pay

ment of debts, public and private, ap

plied to ordinary debts contracted be

fore as well as after the enactment of

the legal tender acts,and so far as they

applied to debts contracted before the

passage of this act were unwarranted

by the constitution. The opinion was

written by the Hon. Salmon D. Chase,

chief justice. The court then consist

ed of eight judges. Justices Miller,

Swayne and Davis, dissented from the

opinion rendered by the majority of

the court. Hepburn vs. Griswold was

reversed by Knox vs. Lee and Parker

vs. Davis, 12 Wall. 457. In this con

nection it may be interesting to note

thechangein the personnel of the court

that had taken place just prior to this

last decision. By the act of March 3d,

1863, the supreme court was ordered

to consist of ten members. By the

act of July 23rd, 1866, it was enacted

that no vacancy in the office of as

sociate justice shall be filled by ap

pointment until the number of associ

ates shall be reduced to six. By the

act of July 10th, 1869, it was enacted

that the court should consist of the

chief justice and eight associate jus

tices and that for the purpose of the

act, there should be appointed an ad

ditional judge. Justice Greer, who

had subscribed to the majority opinion

in Hepburn vs. Griswold, resigned on

the first of February, 1870. President

Grant, on the 18th of February, 1870,

appointed Mr. Justice Strong, and a

few days later Mr. Justice Bradley,

as associate justices of the supreme

court of the United States. These ap

pointments were made the subject of

2. Wright vs. Jacobs, 61 Mo. 19 (1875);

McGoon vs. Shirk, 54 Ill. 408 (1870); Kel

logg vs. Sweeny, 46 N. Y. 291 (1871); Shee

hy vs. Chambers, 36 P. R. 514; Bank vs.

Swain, 29 Md. 483 (1868); Stark vs. Coffin,

- (1870); Chrysler vs. Renois,

N. Y. 209 (1870); Hittson vs. Davenport,

4. Col. 169 (1878); Churchman vs. Martin,

54 Ind. .380 (1876); Phillips vs. Dugan, 21

O. St. 466 (1871); Walkup vs. Houston, 65

N. C. 501 (1871); Watson vs. R. R. Co. 50

Cal. 523 (1875); Foster vs. R. R. 1 Mo.

App. 390 (1876); Calhoun vs. Pace, 37 Tex.

454 (1872); Mitchell vs. Henderson, 63 N.

C. (1869). See particularly Bedford vs.

Woodward, 20 L. A. R. . Bronson vs.

Rhodes was decided in December term,

1868; Knox vs. Lee in 1870 and Trebilcock

vs. Wilson in 1871.
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a great deal of unfavorable com

ment. It was openly charged, es

pecially by Democratic speakers, and

by the Democratic press, that these ap

pointments were made in order to

reverse Hepburn vs. Griswold. It did

appear that Justice Strong, while on

the supreme court of Peransylvania,

rendered severa) decisions (1) uphold

ing the legal tender acts and this was

cited as the reason for his appoint

ment. As to Justice Bradley, however,

it was said that while acting as Coun

sel for a railroad company which had

made a trust deed containing a “gold

clause,” he rendered an opinion that

this trust deed could not be satisfied in

currency.

The legal tender decision cre

ated a “howl.” Even So great a

man as George Bancroft assailed

the decision unmercifully. (2). The

decision was made only a few months

after the appointment of Justices

Strong and Bradley. The opinions of

the majority of the court were written

by these two new Justices. Five Jus

tices favored the decision and four

dissented. In determining the effect

of these decisions it should be remem

bered that in Knox VS. Lee and Parker

vs. Davis, no question arose as to con

tracts to pay in a specific coin. Mrs.

Lee, a citizen of Pennsylvania, owned

a flock of sheep in Texas, which on

the outbreak of the rebellion, she left

in charge of her shepherd. In March,

1863, the Confederate authorities Con

fiscated and sold the sheep as the

property of an alien enemy and Knox

purchased them. The rebellion being

repressed, Mrs. Lee brought trespass

against Knox for damages. The jury

found a verdict in Mrs. Lee's favor for

the sum of $7,368, probably enhancéd

by the courts charge as to damages.

The court instructed the jury to recol

lect that the verdict may be paid in

legal tender notes. Parker vs. Davis

arose on a bill in equity to compel Spe

cific performance of a contract to con

vey land upon payment of a given sum

of money (not coin, simply

1.£ vs. Britton, 52 Pa. St.

9-56. (decided 1866).

2. “A Plea for the Constitution of the

United States wounded in the House of

its Guardian,” by George Bancroft.

#ney in Politics, by J. K. Upton; page

money). Parker refused to execute

a deed until he was paid in coin. A

tender had been made in greenbacks

which he refused. The inferior court

ordered Parker to execute the deed

upon payment by Davis of the amount

in greenbacks. To reverse that decree

an appeal was taken to the Supreme

court of the United States. It is there

fore clear that neither case required

the construction of a “gold clause” in

a private contract. Neither did Julli

ard Vs. Greenman, 110 U. S. 421, anoth

er legal tender case, involve any such

Contract. (3) That Was an action for

goods sold (cotton) and decided noth

ing (at least so far as concerns the

point we are considering) that had not

been fully decided by Knox vs. Lee

and Parker vs. Davis. In December,

1868, two years before the decision in

Knox Vs. Lee, the Supreme court of

the United States decided Bronson Vs.

Rhodes, 7 Wall. 229, holding that a

contract to pay “gold and silver coin”

cannot be satisfied by legal tender

notes. There is not a word in Knox

vs. Lee against the doctrine of Bron

son vs. Rhodes. On the other hand,

the doctrine of Bronson Vs. Rhodes

seems to be recognized. On page 548

of 12 Wall., the court says: “We

speak now of contracts to pay money

generally, not contracts to pay some

specifically defined species of money.”

And on page 549 of the same case the

court says:

“We have been asked whether con

gress may declare that a contract to

deliver a quantity of grain may be

satisfied by a tender of a less quanti

3. The only question raised in this

case, which was not raised in prior legal

tender cases, was the question of the

£ of congress to direct the issue of

nited States notes as currency, with

the quality of legal tender, in time of

peace, and in the absence of any public

exigency, (p. 426). This the court said

(p. 450) is a political question, to be de

termined by congress when the exigency

arises, and not a judicial question to be

afterwards passed upon by the courts.”

There was no contract to be construed

in this case. It was an action for goods

sold. In no essential particular does it

differ from Knox vs. Lee and Parker vs.

Davis, (p. 438) ,and in no way mitigates

against the doctrine of Trebilcock vs.

Wilson or Bronson vs. Rhodes.

Justice Gray in Julliard vs. Greenman,

110 U. S. says, “upon full considera

tion of the case, the court is unanimously

of opinion that it cannot be distinguished

in principle from the cases heretofore

determined, reported under the names of

the legal tender cases.” This should be

conclusive as to effect of Juillard vs.

Greenman.



No. 7] THE MINNESOTA-LAW JOURNAL. 125

ty. Undoubtedly not. There is a wide

distinction between a tender of quanti

ties, or of specific articles, and a ten

der of legal values.”

In Dec. 1871, one year after the de

cision of Knox VS. Lee, the Supreme

court of the United States decided

Trebilcock vs. Wilson, 12 Wall. 687,

affirming Bronson vs. Rhodes. The

same judges sat in Trebilcock vs. Wil

son that had sat in Knoxv. Lee. Only a

year had elapsed since Knox vs. Lee

was decided. The criticism of Knox

vs. Lee had fairly made the court

stagger. They had not forgotten that

case in a year, yet there is not a word

indicating a conflict between it and

Knox vs. Lee. The court says, p. 697:

“If we look to the act of 1862, in the

light of the contemporaneous and sub

sequent legislation of congress, and of

the practice of the government, we

shall find little difficulty in holding

that it was not intended to interfere

in any respect with existing or subse

quent contracts payable by their ex

press terms in specie; and that when

it declares that the notes of the United

States shall be lawful money, and a

legal tender for all debts, it means for

all debts which are payable in money

generally, and not obligations payable

in commodities, or obligations of any

other kind.”

Bronson vs. Rhodes and Trebilcock

Vs. Wilson, are not the only decisions

in Support of this doctrine. In the

Federal court we have Butler vs.

Howitz, 7 Wall. 258; Dewing vs. Sears,

11 Wall. 379; The Emily Souder, 17

Wall. 666; Bronson vs. Kimpton, 8

Wall. 444; Gregory vs. Morris, 96 U.

S. 619. In the state court we have

nearly every case on this question

decided after Bronson Vs. Rhodes. It

Seems, therefore, plain that the

legal tender cases do not sup

port the claim made that a

“gold contract” cannot be enforced.

They have been misunderstood. The

law is not in quite as sad a state as

some think. As said by the Reporter,

in a note to the case of Skinner VS.

Rosa, 29 L.R.A. 512, at page 518, there

seems to be a peculiar mistake on

the part of the authors of text books,

and on the part of some lawyers, to

assert that the legal tender decisions

have changed the rule laid down by

the supreme court in the case of Bron

son vs. Rhodes. That the legal tender

decisions had no such effect is clear

ly shown by the Reporter in

29 L. R. A. 518. For any one who

has any doubt whether Bronson vs.

Rhodes is still law I advise the read

ing of this note. The effect of the

legal tender decisions and what they

hold is also very clearly set out in an

article found at page 521 of volume 12,

American Law Register.

The law on this subject is well

summed up by the supreme court of

Illinois in Belford vs. Woodward, 29

L. A. R. 593-596 in the following lan

guage: Before the decision in Mc

Goon Vs. Shirk, 54 Ill. 408, this court

had held that, under the acts of con

gress of February 25, 1862, and July

11, 1862, known as the “Legal Tender

Acts,” a note or contract for the pay

ment of a sum of money specifically

in gold could be discharged by the

payment of the same sum in legal ten

der notes, and that, in a Suit upon

Such a note or contract, judgment

could be entered up for the amount

due upon the face of the instrument,

and that the value of gold over legal

tender notes was not a subject for

consideration in an action brought On

such a note or contract. But these

prior decisions were overruled in Mc

Goon vs. Shirk, supra, because, after

their rendition, the supreme court of

the United States decided the cases

of Bronson VS. Rodes, 7 Wall. 229, and

Butler vs. Horwitz, Id. 258, taking a

contrary view; and the constructión

given by that court to an act of con

gress was, of course, binding upon

this court. Accordingly, the Bronson

£ase and the Butler Case were follow

ed in the McGoon Case. In the latter

the question was whether a note pay

able, in terms, in American gold, and

executed after the passage of the legal

tender act of February 25, 1862, could

be discharged by a tender of United

States treasury notes, and the Bronson

Case was there construed as holding

that an express contract to pay coined

dollars could only be satisfied by the

payment of coined dollars, and the

Butler Case was construed as holding

that, when it appeared to be the clear

intent of a contract that payment or

satisfaction shall be made in gold and
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silver, damages should be assessed and

judgment rendered accordingly; and,

after thus eonstruing the two federal

decisions, we said in the McGoon

Case: “The note was payable in

American gold, and in that medium

alone, without the consent of the

payee, could it be paid and satisfied.

The court erred in holding the tender

of treasury notes sufficient, and a com

pliance with the contract, and for this

error the decree must be reversed.”

In Hapburn vs. Griswold, 8 Wall. 603,

the supreme court of the United States

held that the legal tender acts of 1862

and 1863, making United States notes

a legal tender in payment of all debts,

public and private, was unconstitution

al, so far as it applied to debts con

tracted before the passage of those

acts; that before February 25, 1862, all

contracts, not expressly stipulating

otherwise, were in legal effect, con

tracts for the payment of coin; and

that, under the constitution, the par

ties thereto were respectively entitled

to demand, and bound to pay, the

sums due, according to their terms, in

coin, notwithstanding the provision in

the legal tender acts making United

States notes a legal tender in payment

of such debts. Following the Hepburn

Case, this court held in Morrow Vs.

Rainey, 58 Ill. 357, and Chamblin vs.

Blair, Id. 385, that contracts for the

payment of money, made before the

passage of the legal tender acts, had

reference to coined money, “and could

not be discharged, unless by consent.

otherwise than by tender of the sum

due in coin.” Subsequently, the Legal

Tender Cases (Knox vs. Lee and Par

ker vs. Davis), 12 Wall. 457, overruled

the case of Hepburn vs. Griswold,

supra, so far as it held the legal tender

acts to be unconstitutional as applied

to contracts made before the passage

of those acts; and, by consequence,

the decisions in 58 Ill., also so holding,

were rendered nugatory as authorities

upon that point. The Legal Tender

Cases, 12 Wall. 457, held that the legal

tender acts were constitutional as ap

plied to contracts made before, as

well as to contracts made after, the

passage of those acts; but we do not

understand that the decision in the

Legal Tender Cases, so called, over

ruled the cases of Bronson Vs. Rodes

and Butler vs. Horwitz. The Legal

Tender cases decided that contracts

Payable in money, whether made be

fore or after the passage of the legal

tender acts, could be discharged by

the tender of United States treasury

notes, popularly known as “green

backs”; but they did not decide that

contracts specifically payable in gold

and Silver coin could not be enforced

as such. It was only contracts pay

able in money generally, without spe

cifying gold and silver coin, which

were therein referred to. The decision

in those cases recognizes two kinds of

money as legal tender in the payment

of debts—First, gold and silver coin;

second, treasury notes made legal ten

der by act of congress. It was therein

held that all debts which the contracts

of the parties did not make payable

in coin could be discharged in legal

tender notes, but the right to make and

enforce contracts for payment in coin

was not denied. Mr. Justice Strong,

who wrote the opinion in the Legal

Tender Cases, expressly says: “We

speak now of contracts to pay money

generally, not contracts to pay some

specifically defined species of money.”

The case of Bronson vs. Rodes,

supra, is recognized as authority in

Trebilcock vs. Wilson, 12 Wall. 687,

decided a year after the Legal Tender

Cases were decided. In Trebilcock

vs. Wilson the question arose whether

a note payable by its terms in specie

could be satisfied, against the will of

the holder, by the tender of notes of

the United States, declared by the act

of February 25, 1862, to be a legal

tender in payment of debts, and it

was there held that the use of the

term “in specie” did not assimilate the

note to a note payable in chattels, but

that those words were descriptive of

the kind of dollars in which the note

was payable, “there being different

kinds in circulation recognized by

law”; and, after stating the meaning

of the words “in specie” to be “that

the designated number of dollars in

the note shall be paid in so many gold

or silver dollars of the coinage of the

United States,” the court says: “This

being the meaning of the terms “in

specie, the case is brought directly

within the decision of Bronson VS.

Rodes, where it was held that express
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contracts, payable in gold or silver

dollars, could only be satisfied by the

payment of coined dollars, and could

not be discharged by notes of the Unit

ed States declared to be a legal tender

in the payment of debts. The several

coinage acts of congress make the gold

and silver coins of the United States a

legal tender in all payments according

to their nominal or declared values.

As the act of 1862 * * * nas neen

sustained by the recent decision of this

court (Legal Tender Cases, 12 Wall.

457) as Valid and constitutional, we

have, according to that decision, two

kinds of money, essentially different

in their nature, but equally lawful. It

follows, from that decision, that con

tracts payable in either, or for the

possession of either, must be equally

lawful, and, if lawful, must be equally

capable of enforcement. * * * We

shall find little difficulty in holding

that it (the act of 1862) was not in

tended to interfere in any respect with

existing or subsequent contracts, pay

able by their express terms in specie;

and that, when it declares that the

notes of the United States shall be law

ful money, and a legal tender for all

debts, it means for all debts which are

payable in money generally. * * *

The twentieth section of the act of

1792 * * * has reference to the

coins prescribed by the act, and when,

by the creation of a paper currency,

another kind of money, expressed by

similar designation, was sanctioned by

law, and made a tender in payment of

debts, it was necessary, as stated in

Bronson VS. Rodes, to avoid ambiguity

and prevent a failure of justice, to

allow judgments to be entered for the

payment of coined dollars, when that

kind of money was specifically desig

nated in the contracts upon which

suits were brought.” Accordingly, in

the Trebilcock Case, the judgment of

the supreme Court of Iowa, holding

that a tender of greenbacks or United

States legal tender notes in-payment

of the note payable in specie, was

legal and sufficient, was reversed.

Still later, in Gregory vs. Morris, 96

U. S. 619, the supreme court of the

United States again recognize the case

of Bronson vs. Rodes, and refer to it

as holding that a contract for the pay

ment of gold coin is “an agreement to

deliver a certain weight of standard

gold, to be ascertained by a count of

Coins, each of which is certified to

contain a definite proportion of that

weight,” and that judgment may be

rendered upon such a contract payable

in coined dollars; and it was held in

the Gregory Case that an instruction

telling the jury that “no agreement or

contract to pay a certain number of

dollars in gold can be enforced” was

properly refused, as being in conflict

With Bronson VS. Rodes. Hence, any

language used in Reinbach vs. Crab

tree, 77 Ill. 182, which can be constru

ed as holding that a contract payable

in gold may be paid, at the option of

the debtor, and against the will of the

creditor, in any currency which the

general government has declared to

be a legal tender in the payment of

debts, must be regarded as being in

conflict with the federal decisions, and

is not binding as authority. Such lan

guage was used inadvertently, and

was in conflict with the case of Mc

Goon vs. Shirk, Supra, which was evi

dently overlooked. We conclude that

“express contracts to pay coined dol

lars,” where creditors insist upon their

enforcement, “can be satisfied only by

the tender of payment of coined dol

lars, and judgment in suits brought on

such contracts may be entered for

coined dollars, and parts of coined dol

lars, such contracts not being within

the legal tender acts.” 15 Am. & Eng.

Enc. Law, p. 705, and cases in notes;

1 Freem. Judgm. (4th Ed.) section 3,

and cases in notes.”

The decisions in some of these

cases would be instructive reading

to those who claim that legislation can

create value and to those who

believe that congress has been

invested with that omnipotent pow

er by the clause in the constitution

authorizing it “to regulate the value

of coin.” The same constitution pro

vides that congress shall “fix weights

and measures.” It may be interesting

to know if congress can double the

wheat crop by declaring that a bushel

shall be thirty pounds instead of six

ty pounds in weight. The chief jus

tice in the Bronson case says:

“The design of all this minuteness

and strictness in the regulation of

coinage is easily seen. It indicates
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the intention of the legislature to give

a sure guaranty to the people that the

coins made current in payments con

tain the precise weight of gold or sil

ver of the precise degree of purity de

clared by the statute. It recognizes

the fact, accepted by all men through

out the world, that value is inherent

in the precious metals; that gold and

silver are in themselves Values,and be

ing such, and being in other respects

best adapted to the purpose, are the

only proper measures of value; that

these values are determined by weight

and purity; and that form and impress

are simply certificates of value,

worthy of absolute reliance only be

cause of the known integrity and

good faith of the government which

gives them.”

“The propositions just stated are

believed to be incontestable. If they

are So in fact, the inquiry concerning

the legal import of the phrase ‘dol

lars payable in gold and silver coin,

lawful money of the United States,'

may be answered without much diffi

culty. Every such dollar is a piece

of gold or silver, certified to be of a

certain weight and purity, by the form

and impress given to it at the mint

of the United States, and therefore

declared to be legal tender in pay

ments. Any number of such dollars

is the number of grains of standard

gold or silver in one dollar multiplied

by the given number.”

“Payment of money is delivery by

the debtor to the creditor of the

amount due. A contract to pay a cer

tain number of dollars in gold or sil

Ver coins is, therefore, in legal import,

nothing else than an agreement to de

liver a certain weight of standard gold

to be ascertained by a count of coins,

each of which is certified to contain

a definite proportion of that weight.

It is not distinguishable, as we think,

in principle, from a contract to deliver

an equal weight of bullion of equal

fineness. It is distinguishable, in cir

cumstance, only by the fact that the

sufficiency of the amount to be tender

ed in payment must be ascertained,

in the case of bullion, by assay and

the scales, while in the case of coin it

may be ascertained by count.

“We cannot suppose that it was in

tended by the provisions of the cur

rency acts to enforce satisfaction of

either contract by the tender of de

preciated currency of any description

equivalent only in nominal amount to

the real value of the bullion or of the

coined dollars. Our conclusion, there

fore, upon this part of the case is, that

the bond under consideration was in

legal import precisely what it was in

the understanding of the parties, a

valid obligation to be satisfied by a

tender of actual payment according to

its terms, and not by an offer of mere

nominal payment. Its intent was that

the debtor should deliver to the credit

or a certain weight of gold and silver

of a certain fineness, ascertainable by

count of coins made legal tender by

Statute; and this intent was lawful.

* * * What reason can be assigned

now for saying that a contract to pay

coined dollars must be satisfied by the

tender of an equal number of note

dollars, which will not be equally val

id then, for saying that a contract

to pay note dollars must be satisfied

by the tender of an equal number of

coined dollars? * * * Another illustra

tion, not less instructive,may be found

in the contracts of the government

with depositors of bullion at the mint

to pay them the ascertained value of

their deposits in coin. These are de

mands against the government other

than for interest on the public debt,

and the letter of the acts certainly

makes United States notes payable

for all demands against the govern

ment except such interest. But can

any such construction of the act be

maintained? Can judicial sanction be

given to the proposition that the gov

ernment may discharge its obligations

to the depositors of bullion by tender

ing them a number of note dollars

equal to the number of gold or silver

dollars which it has contracted by law

to pay?”

In Butler vs. Horwitz, 7 Wall. 258,

the court says:

“A contract to pay a certain sum in

gold and silver coin is, in substance

and legal effect, a contract to deliver

a certain weight of gold and silver of

a certain fineness, to be ascertained

by count. * * * But the obvious in

tent, in contracts for payment or de

livery of coin or bullion, to provide

against fluctuations in the medium of

payment, warrants the inference that

it was the understanding of the par

ties that such contracts should be

satisfied, whether before or after judg

ment, only by tender of coin, while the

absence of any express stipulation. as

to description, in contracts for pay

ment in money generally, warrants

the Opposite inference of an under

Standing between parties that such

contracts may be satisfied, before or

after judgment, by the tender of any

lawful money.”

In Gregory vs. Morris, 96 U. S. 619,

the court says:

“In this case, the finding for the de

fendant is, under the pleadings, in ef

fect, that Morris was the mortgagee

of the property in possession after

condition broken, and that Gregory

had by the replevin wrongfully de

prived him of his possession. That

rendered Gregory liable for such dam

ages, in consequence of his wrongful

act, as were “right and proper” under

the circumstances. The obligation se
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cured by the mortgage or lien under

which Morris held was for the pay

ment of gold coin, or, as was said in

Bronson vs. Rhodes (7 Wall. 229) “an

agreement to deliver a certain weight

of standard gold, to be ascertained by

a count of coins, each of which is Cer

tified to contain a definite proportion

of that weight,” and is not distinguish

able “from a contract to deliver an

equal Weight of bullion of equal fine

ness.” In that case it was held that

judgment might be rendered upon

such a contract payable in coined dol

lars; but here the suit is not upon the

contract to recover the amount agreed

to be paid, but, in effect, for damages

on account of the wrongful detention

of property mortgaged to secure the

debt. Gregory asked the court to

charge that “the jury must compute

damages and return their Verdict in

dollars and cents.” (1).

This was undoubtedly correct,

and it was done; but he fur

ther asked the court to say that

“no agreement or contract to pay a

certain number of dollars in gold can

be enforced. The national currency

is by law a legal tender at its face

Value for all debts and demands, pub

lic or private, except duties on imports

and interest on the public debt.” This

was in conflict with Bronson vs.

Rhodes, and therefore properly re

fused.

But the court did say to the jury,

that, if they found the contract on the

part of the plaintiff was to pay a cer

tain sum of money in gold, they should

compute the difference between gold

and currency, and render their ver

dict in dollars and cents in currency;

and in this we see no error. While

we have decided that a judgment upon

a contract payable in gold may be for

payment in coined dollars, we have

never held that in all cases it must be

so. While gold coin is in one sense

money, it is in another an article of

merchandise. Gregory was required

to discharge his debt in gold before

he could rightfully take the property

into his possession under the replevin.

If the payment had been so made,

Morris would have had his coin at

that time to use as money or merchan

dise, according to his discretion. But

it was not made; and Gregory, by his

wrongful act in taking the property,

1. Plaintiff requested en of judgment

in currency. If this#.# #":

error in , defendants favor, of which he

could not complain.

subjected himself to damages. If the

contract had been in terms for the

delivery of so much gold bullion,

there is no doubt but the court might

have directed the jury to find the

value of the bullion in currency, and

bring in a verdict accordingly. Put

We think, as was thought in Bronson

Vs. Rhodes, such a case is not really

distinguishable from this. The ques

tion is not whether Gregory had the

right to pay in gold dollars after his

debt had become due, but whether,

having wrongfully got the property in

to his possession without payment

at all, the damages he is required to

pay On account of this wrongful act

must, as a matter of law, be estimated

in gold, or whether they may be in

currency. We think it clear, that, un

der such circumstances, it was with

in the power of the court, so far as

Gregory was concerned, to treat the

contract as one for the delivery of so

much gold bullion; and, if Morris was

Willing to accept a judgment which

might be discharged in currency, to

have his damages estimated according

to the currency value of bullion. Cer

tainly, if Morris had in good faith sold

the cattle under his power of sale for

currency, and receive payment in that

kind of money, he would have been

entitled to convert the currency into

gold before crediting it upon his debt.

So, here, if, with the approbation of

the court, he takes a judgment that

may be discharged in currency, the

judgment should be for an amount

which would be equivalent in curren

cy to the specified amount of coin as

bullion. This was the rule adopted by

the court and is correct we think.”

Justice Miller in his dissenting opin

ion of the legal tender case (Knox vs.

Lee), Says:

“Now, does making the notes a legal

tender increase their value? It is said

that it does, by giving them a new use.

The best political economists say that

it does not. When the government

compels the people to receive its

notes, it virtually declares that it does

not expect them to be received with

out compulsion. It practically repre

sents itself insolvent. This certainly

does not improve the value of its

notes. It is an element of deprecia

tion. In addition, it creates a power
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ful interest in the debtor class and in

the purchasers of bonds to depress to

the lowest point the credit of the notes.

The cheaper these become the easier

the payment of debts, and the more

profitable the investments in bonds

bearing coin interest. On the other

hand, the higher prices become, for

everything the government needs to

buy, and the greater the accumulation

of public as well as private debt. It

is true that such a state of things is

acceptable to debtors, investors and

speculators. It is their opportunity of

relief or wealth. And many are per

Suaded by their representations that

the forced circulation is not only a

necessity but a benefit. But the ap

parent benefit is a delusion and the

necessity imaginary. In their legiti

mate use the notes are hurt, not help

ed, by being made a legal tender. The

legal tender quality is only valuable

for the purposes of dishonesty. Every

honest purpose is answered as well

and better without it.”

That it is the law of American

courts today that contracts to pay in

Specie can be enforced seems to be

beyond honest controversy. That the

courts will enter judgment for the

Specific coin mentioned in the contract

is doubtless beyond question.(1). How

far congress has the power to alter

this by legislation may possibly be

the subject of honest conflicting opin

ion. It is said that the Supreme

Court of the United States in the

legal tender cases held that congress

can at will and outside of any gov

ernmental purpose, destroy private

contracts. No such question has ever

arisen and whatever has been said by

the court on the subject is at best

mere obiter dictum. There is, how

ever, nothing in the legal tender cases

which warrants any inference that

1. , Bronson vs... Rhodes, 7 Wall. 229;

Trebilcock vs. Wilson, 12 Wall. 687; But

ler vs. Horwitz, 7 Wall. 258; Dewing vs.

Sears, 11 Wall. 379; Morris vs. Gregory,

96, U. S. 619; Stark vs. Coffin, 105 Mass.

328; Belford vs. Woodward, 29 L. A. R.

593, Chesapeake vs. Swain, 29 Md. 483-506;

Kellogg vs. Sweeny, 46 N. Y. 291: Hittson

vs. Davenport. 4 Col. 169; McGoon vs.

Shark, 54 Ill., 408; Chrysler vs. Renois, 43

N. Y. 209; Phillips vs. Dugan, 21 O. St.

466: Sheehy vs. Chambers, 36 P. R. 514:

The Emily Souder, 17 Wall. 666.

2. . For , a strong historical argument

against the existence of any such power

in congress, see “A Plea for Constitution

of United States Wounded in House of

its Guardian,” by George Bancroft.

congress can directly impair the obli

gations of private contracts. If any

inference at all on this subject can be

drawn from the legal tender cases,

that inference is against and not in

favor of the existence of any such

arbitrary power. (2). It was contend

ed by those who asserted the uncon

stitutionality of the legal tender acts

that private contracts were thereby

impaired. How did the court answer

this contention? If the court had in

tended to hold that congress had the

right to destroy contracts how would

it, naturally, have met the objec

tion? Naturally it would have said

squarely and plainly,–congress has

the power to destroy private contracts

—that is no objection to the legisla

tion. It certainly would not spend

page after page in showing that the

contract was not Violated. What did

the court say? Note the caution it

displays apparently lest its language

should be construed as meaning that

congress can directly annul contracts.

On page 548 of 12 Wall. Justice Strong

says: “The argument assumes two

things,—first, that the acts do, in ef

fect, impair the obligations of con

tracts, (3), and second, that congress

is prohibited from taking any action

which may indirectly (notice the sig

nificant use of the word indirectly)

have that effect. Neither of these

assumptions can be accepted.” It is

true that, under the acts, a debtor,

3. If the contract is to pay, as the

court says, in the money of the date of

payment and not in money of the date of

the conftract, of course the contract is

not violated when it is paid in legal ten

der notes. The conflict, therefore, was not

whether congress can destroy contracts

but whether a contract to pay money gen

erally referred to the money of the date

of payment or to the money of the date of

the execution of the contract. Justice

Strong says further (page 551): “The ob

jection misapprehends the nature and

extent of the contract obligation spoken

of by the constitution.” And in regard

to the allied power of condemnation he

Says# 551): “That provision has al

ways been understood as re' only

to a direct (notice use of word direct

appropriation and not to consequentia

injuries resulting from the exercise of

lawful power.” From this we can plain

ly see what the court means. It is, that

in enacting the legal tender laws con

gress exercised the governmental power

of borrowing money (a lawful power)

and the fact that private contracts are in

cidentally affected thereby cannot pre

vent the government from exercising

that lawful power. And it is, of course,

plain that it is not every incidental de

struction of contract obligations that is

unconstitutional. , War will destroy the

fruits of contract, yet congress is not

thereby prevented from levying war.
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who became such before they were

passed, may discharge his debt with

the notes authorized by them, and the

creditor is compellable to receive such

notes in discharge of his claim, but

whether the obligation of the con

tract is thereby weakened can be de

termined only after considering what

was the contract obligation. It was

not a duty to pay gold or silver, or

the kind of money recognized by law

at the time when the contract was

made nor was it a duty to pay mon

ey of equal intrinsic value in the mar

ket. (We speak now of contracts to

pay money generally, not contracts to

pay some specifically defined species

of money.) (4). * * * But the ob

ligation of a contract to pay money is

to be that which the law shall recog

nized as money when the payment is

to be made. On page 566 Justice Brad

ley, in a concurring opinion, says: “If

it is a bona fide contract for so many

carats of diamonds, or so many ounces

of gold as bullion, the specific con

tract must be performed.” And on

page 549 of the same volume, the

court says: “We have been asked

whether congress may declare that a

contract to deliver a quantity of grain

may be satisfied by a tender of a less

quantity? Undoubtedly not.”

In Bronson vs. Rhodes, and Trebil

cock vs. Wilson, the court, in effect, at

least, held that a contract to pay in

specie is a contract to deliver a quan

tity of gold bullion as a commodity.

This the court says, in the quotation

just given, cannot be avoided. A.

contract to pay gold as bullion or so

many carats of diamonds, the court

says “must be performed.” This sug

gests, at least, that a contract to pay

in specie cannot be avoided even by

congressional legislation.

On page 565 Justice Bradley

Says: “Instead of being a viola

tion of such obligation, it merely sub

jects it to one of those conditions un

der which it is held and enjoyed.”

It does not seem possible that a

court would spend so much time and

energy and occupy so much space in

its opinions to show that congress by

the legal tender acts did not destroy

4. Why this reservation if the court

intended to say that congress can direct

# destroy the obligations of private con

racts.

contracts, if the court believed that

congress possessed any such power.

It would seem that if the court be

lieved that congress had the power to

destroy contracts at will, it would

not have wasted all its time in show

ing that the contract was not violated.

It would have gone right to the point

and said that congress can destroy

the obligation of contracts and that

it is no objection to this legis

lation that it impairs the obligations

of private contracts. So far, the Su

preme Court has never said that con

gress has such arbitrary and unjust

power and it would be the purest as

sumption, without reason for its foun

dation, to say that the Supreme Court

would hold an act of congress declar

ing that “specie contracts” can be paid

in depreciated currency, to be with

in the constitutional power of the gen

eral government. It may be within

the range of possibility that the court

would so hold, but it is difficult to

believe that the Supreme Court will

ever commit such an outrage.

The majority opinion in Hepburn vs.

Griswold, states strongly and clearly the

position of those who deny the power of

Congress to pass legal tender acts.

In this connection it may be fur

ther suggested that the state court,

in the greater number of cases, are

the final tribunals to determine the

validity of contracts. Generally speak

ing, the Federal courts have no juris

diction except of controversies arising

between citizens of different States.

There is nothing which compels a

state court to adopt the decision of the

Federal court. True it is, that as a

matter of deference to the Federal

government, and to secure harmony

in the decisions relative to Federal

legislation, the tendency of the state

courts has generally been to adopt

the rule of the Federal courts. (1)

This, however, is not necessarily So.

It may be doubted whether the

state courts would feel compelled to

follow the decisions of the Supreme

court “as it may hereafter be consti

tuted,” if it adopts any rule directly

violating the obligations of private

contracts.

St. Paul.

N. M. THYGESON,

#! #"g: vs. Page, 44 Vermont, 356;

Smith vs. Smith, 1 Thompson & C. 63;

Barringer vs. Fisher, 45 Miss. 200.
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Henry B. Farwell was born in

Stephenson County, Illinois, on a farm

near Freeport. He was graduated

from the High school of Freeport and

then read law in the office of Col.

Thomas J. Turner in that city.

He attended college at the Michigan

State University at Ann Arbor, and

afterwards took the course of the Law

Department of that University. He

first practiced his profession at Rock

ford, Illlinois.

He came to St. Paul in the fall of

1883 and was admitted to the bar

of Ramsey county in the spring of

1884. He was in partnership with

Hon. John B. Brisbin, afterwards in

company with Judge John B. Olivier

but for the last five years has been

attending to his practice alone.

THIS YEAR'S STATE FAIR.

The Minesota State Fair this year

is to be a great Exposition of North

western products and resources. It

is now anticipated that the National

Encampment of the G. A. R. at St.

Paul, and the Knights of Pythias at

Minneapolis the week of the State

Falr, August 31st to September 5th,

Will attract at least two hundred thou

sand Visitors to the twin cities, possi

bly more. The Visitors do not come

from adjacent states, but from all

parts of the country owing to the

rate of one cent a mile made by the

railroads, with a thirty day limit, and

without limitation as to purchaser.

It is certain that quite a large propor

tion of people, especially those from

Eastern and Southern states, are com

ing not merely to attend the Encamp

ment, but to see the Northwest and

learn of its soil, climate, mines, tim

ber and manufacturing. The State

Fair, therefore, affords the Northwest

a great Oppotunity to do valuable

work for the promotion of immigra

tion. Realizing this, Oregon, Washing

ton, Montana, Idaho, North and

South Dakota, will send state exhibits

of their products. Minnesota, spurred

on by this friendly rivalry, is expect

ed to make a greater showing than

ever before, and many of the agricul

tural counties will make a county ex

hibit.

NEW LAWYERS.

When comes the early summer, then

also come commencement season and

the graduating classes of young law

yers. And with them the floodgates

are opened for good advice from the

experienced and the Sages.

Judge Dillon has been interviewed

and he says:

“When my advice is asked by a

young man or his parents, whether he

should study law, I endeavor, in view

of the crowded state of the profession,

to dissuade him from it, unless it is

Seen that he has abilities that in a

marked degree demonstrate that he is

especially fitted for the law.

“The successful practice of the law

in modern times requires very much

more than a mere technical knowledge

of the practical affairs of the world.

Most cases do not present mere ab

stract legal problems, but concrete

problems —What is the best thing to

do—which involves a knowledge of

business, of usages and the practical

affairs of life. If, however, you can

not dissuade him, the next question I

ask is, Is he a man of strong physical

vigor?

“Successful lawyers are hard-work

ing machines, and unless they have a

good physical constitution they will

fail of eminent success. No lawyer can

succeed, or long succeed, unless in ad

dition to the requisite intellectual qual

ities, he has also the requisite moral

qualities.

“Integrity in the broadest sense, as

well as in the most delicate sense of

the term, is an indispensible condi

tion to success in the law. Intellect

ual qualifications, fitness and integrity

Will not alone insure Success. The suc

cessful lawyer must also have indus

trious habits. The successful lawyer

is the lawyer who works and toils.
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He must have a genius for work.

These are fundamental conditions.

But all these exist and yet fail to

bring any marked success, because

success comes from a happy combina

tion of physical and intellectual quali

ties, including will, power of decis

ion, moral qualities, integrity and sav

ing common sense, so that the advice

which the lawyer gives shall be seen

to be wise; that is, the advice he gives

shall be practically demonstrated to

be wise, as shown in the results. The

modern client wants good results;”

while Cortland Parke, in an address

before the Ohio State Bar Association,

states this from his observation:

“I have known a few expert advo

cates who never had to wait for suc

cess in acquiring practice; and in

later life they were tolerable lawyers,

and retained a fair share of profit and

of fame. But I never knew or heard

of a great lawyer that was not, in the

beginning, compelled to wait. And I

am inclined to think that, other things

being equal, the greatest lawyers

were those whose waiting was the

longest. Therefore, my young friends,

do not be in haste for business. Do not

anxiously seek it. Scorn doing so. Do

notdiscourage it.but still, let it seek you.

Do not be afraid to wait. Do not be

envious as the hares race by you. Do

not be disgusted when you see men

whom you believe to be your inferiors

getting business and apparently ris

ing, while you have a lack of clients.

But, mind, labor while you wait. Dig

into the foundations of legal science—

dig to the very bottom and work up

ward. Imbue your minds with legal

principles. Study natural law, civil

law, and above all, sound every depth

of common law. Study English his

tory, and especially the history of En

glish law. Do everything you have to

do thoroughly, and with faith, never

flagging, that one day your labor will

be rewarded. Instead of repining at

want of business, be glad of it, if you

can live for at least five years. I tell

you that when you have been at the

bar twenty years you will wish the

five had been ten. For, hard as you

have studied before you were licensed,

that was no more than enough to fit

you to be capable attorneys. Many

more years and much more study is

required if you are resolved to be law

yers.”

LIMITING FEES IN DAMAGE ActionS.

A bill was introduced in the last

New York Legislature to limit the fees

of lawyers in damage cases to one

tenth of the amount recovered, instead

of the one-third to one-half of the

judgment which now usually goes to

the lawyers. It is said that this bill

was inspired by the Brooklyn trolley

car companies and other corporations

Who suffer from damage suits, and

was intended to discourage the law.

yers who are continually on the look

out for opportunities to stir up dam

age suits. A contingent fee of ten per

cent., in view of the expenses often

necessary in preparing for trial and

in obtaining expert testimony, would

be too little inducement for the ma

jority of the present damage case law

yers. The bill did not pass.—Law

Student's Helper.

THE REMARKABLE CASE OF QUINCY,

The Rugged Genius of Maine Presents

a Case Which Involves More

Questions Than a

Case of Wine.

A little, unnamed town in Maine

is a bidder for legal fame. Three

characters form the syndicate uncon

sciously seeking the world's big eye.

Miss Amanda Emacia Limpate is the

complainant in what will prove one

of the freaks of legal genius. The in

citing object of her strange proceed

ing in a court of whiskers and bare

faced justice is a rampageous member

of the genus Felidae, a husky, devil

ish Tom cat, in many mysterious

ways a formidable preserver of the

family Felis domestica. This cat was

a native of Madagascar and belonged,

as he still belongs, to the species

proudly bearing a twisted tail, prob

ably, like the modern screw propeller

craft, used for steering purposes at

emergent times. The defendant in

this case is a Mr. Quintillian Quincy,

chiefly noted for living long after

man's allotted time, so as to save fun

eral expenses. Miss Limpate's coun

sel, having youth to overcome and ex

perience to acquire, I will shield with

a magnanimous pen. Quincy's ans

wer was drawn by a lawyer in Phil

lips, Me., but filed as an appearance

by the defendant in person.

Digesting the pleadings—to do which

requires some pepsin—I learn the facts

to be as follows:

Plaintiff, a spinster of rare staying

powers as to age and the rust of time,

holds and publishes herself a nurse

for the care of those whose health has

been lost—strayed or stolen. Her
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farm lies within a mile of defendant's.

About February 15, 1896, sans the in

stance and request of plaintiff, there

came to her premises the robust fe

line heretofore indicated. He had on

a black coat, but no vest or trousers.

Pendent from the suburbs of his auda

cious anatomy was the aforesaid tail

or tiller, together with evidences of

a mature sex-emblems of the Inky

Dink Order of Nocturnal Nudgers.

Plaintiff, at all times moved by the

benevolent inn pulses of life, opened

her establishment and admitted the

stranger, who forthwith explored the

premises and appropriated what of

pie and comfort he could find. Soon

a friendship ripened between host and

intruder. The former now coveted

proprietary possession of her feline

visitor. Readily with the thought,

—some days since his advent having

elapsed—she adopted him into her

household. Then its disruption be

gan. After several obstinate signs of

his moral delinquencies, Tom's prem

ises were renovated and his gearing

lowered by the removal of some bolts

and other impedimenta. His saddle

thus adjusted to the better conduct of

life, there was, thereafter, not so many

manifestations of midnight cat-a-lep

tic fits in plaintiff's neighborhood.

So Tom lived on—though he stayed

off. His domicile with plaintiff con

tinued until June 29, 1896, when his

former owner, the defendant herein,

suddenly beseiged plaintiff's home and

triumphantly bore away the cat,

amidst the threats and lamentations

of the aforesaid Miss Amanda.

Now comes Amanda Emacia Lim

pate in an action to recover for profes

sional services as a nurse. Her al

leged items set forth that due to the

cruel and inhuman treatment of de

fendant, his cat sought succor in her

house. (Defendant thinks the cat

found one!) That she thereupon shel

tered and fed said cat and improved

his premises by removing certain use

less and irritating malformations, for

which surgical operation and other re

quirements she states charges as fol

lows in her bill of peculiars:

Milk, daily, from Feb. 15 to

June 29, . . . . . . . . . . . . . . . . . . . . $3.42

Meat (Lamb, veal & sausage). . 1.50

Team to find lawyer, (one horse) .75

Legal advice, . . . . . . . . . . . . . . . . . 2.00

Changing Tom into plain cat,

Dr. Beel, . . . . . . . . . . . . . . . . . . . . .25

$7.02

To this complaint, when served, de

fendant offered the following answer:

Defendant gladly admits that he is

and always has been the owner of the

black Tom cat indicated in plaintiff's

complaint, and admits that plaintiff

impounded said cat and held him in

duress and deprived him of his liberty

and desire to return to this defendant,

said cat's lawful owner. Defendant

denies that plaintiff is a professional

nurse of cats and he is surprised that

she has unwittingly alleged herself

so mean a thing. Defendant denies

that plaintiff provided milk and meat

for said cat, but alleges that the cat

was denied all forms of Sustenance

save what he purloined from the ta

bles and pantries. That by reason of

said enforced habits the said Tolln Cat

is now and ever will be a menace to

the larder of defendant's own house

hold, a disreputable larcenist, so adept

in his foraging practices that he has

learned to steal the holes out of dough

nuts. Defendant denies any knowl

edge of a one-horse team and legal ad

vice for which plaintiff alleges she ex

pended money in seeking the services

of a lawyer and counseling with him

as to certain changes in the plans and

specifications of said cat.

Defendant denies all allegations of

indebtedness in plaintiff's complaint,

but avers that he owes her nothing

save to act upon this opportunity and

present his cause for injury and dam

ages to his own property.

Defendant, as a cause of action

against plaintiff, complains and al

leges that plaintiff maliciously and un

lawfully enticed the black Tom cat

heretofore described from and off the

premises of defendant, that she lured

him to her so-called nursery and as

she pleads, nursed him, contrary to

the instinct, needs or desires of said

cat, as defendant verily believes from

information and belief; that to

further her diabolical plot, she there

upon deliberately set about to divest

said cat of his natural character as a

Tom cat, and by bungling operations

of pain and cruelty by a young and
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unskilled veterinarian rendered said

cat neither a stud cat nor a dam cat,

but reduced him to a nonentity.

Defendant further alleges that be

fore plaintiff carried off and detained

his cat the said cat Was Strong, ac

tive, foxy and fascinating to all of his

kind; a picture in the eye of defend

ant's wife and children, an object of

admiration everywhere, a perennial

quarry of dogs, a victor in a thous

and wars, a great favorite among de

fendant's neighbors, a wakeful, watch

ful sportsman at night, and a demure,

poet-eyed companion by day; but by

reason of plaintiff's dastardily med

dling with the ramparts of said cat,

he or it is now disabled in body, weak

in spirit, with no style of carriage,

no charm of enterprise, no qualities

for enlarging and cultivating the

sphere of cats generally, no influence

and no standing whatever; but said

cat by reason of plaintiff's maltreat

ment has become a mangy, decreipt

animal devoid of all interest in any

thing, and therefore a burden and a

care to this defendant.

Defendant alleges that said cat was

highly bred, but that plaintiff's malici

ous waste upon the premises of said

cat, has utterly ruined him for

profitable purposes, or for any pur

pose whatsoever, except the trans

portation of fleas. All to the damage

to this defendant in the Sum of Seven

ty-two dollars and sixteen cents

($72.16.)

Wherefore defendant prays that

plaintiff take nothing by her action,

but that defendant have judgment for

the sum of st2.19 with costs.

Note.—The grave questions involved

above will be apparent to the bar.

The account is true of an action now

pending in Maine, before a justice

of the peace, who, being noted for a

versatility of judgments will undoubt

edly render a decision of interest.—Ed.

JEFFERSON'S LETTER ABOUT FOOL

IshNESs.

Thomas Jefferson, in one of his let

ters to Governor Langdon, of New

Hampshire, thus explains one of the

secrets of Bonaparte's success in con

quering, or nearly conquering Eu

rope:

“The practice of kings marrying on

ly into the families of kings,” he says,

“has been that of Europe for some

centuries. Now, take any race of ani

mals, confine them in idleness and in

action, whether in a sty, a stable,

Stateroom or palace, pamper them

with high diet, gratify all their sexu

al appetite, immerse them in sensu

alities, nourish their passions, let

everything bend before them, and

banish whatever might lead them to

think, and in a few generations they

become all body and no mind; and

this, too, by a law of nature, by that

Very law by which we are in the con

stant practice of changing the charac

ters and propensities Of the animals

We raise for our own purpose. Such

is the regime in raising kings, and in

this way we have gone for centuries.

“While in Europe I often amused

myself with contemplating the charac

ters of the then reigning sovereigns

of Europe. Louis XVI. was a fool,

of my own knowledge, and in despite

of the answers made for him at his

trial. The King of Spain was a fool.

and of Naples the same. They passed

their lives in hunting, and dispatched

tWO Couriers a Week one thousand

miles to let each other know what

game they had killed the preceding

days. All these were Bourbons. The

queen of Portugal, a Braganza, was

an idiot by nature, and so was the

king of Denmark. Their sons, as

regents, exercised the powers of gov

ernment. The king of Prussia, succes

sor to the great Frederick, was a mere

hog, in body as well as mind. Gus

tavus of Sweden and Joseph of Aus

tria were really idiots, and George of

England, you know, was in a straight

Waistcoat. There remained, then,

none but old Catherine of Russia, who

had been too lately picked up to have

lost her common sense. In this state

of things Bonaparte found Europe,

and it was this state of its rulers

which enabled him to win in almost

every conflict with them, until Water

loo. These animals had become with

out mind and powerless, and so will

every hereditary monarch be to a

more or less extent after a few genera

tions. Alexander, the grandson of

Catherine, is yet an exception. He is

able to hold his own; but he is only

the third generation. His race is not

yet worn out. And so endeth the book

of kings, from all of whom the Lord

deliver us and have you, my friend,

and all other good men and true in

His holy keeping.”—The American

Lawyer.

The hand that rocks the boat is the

hand that is in a fair way to leave the

World.

The Lord helps those who help them

selves. That is probably the reason

he is not more lavish with his favors.



THE TIINNESOTA LAW JOURNAL.

Communications in regard to the Contents of the Journal should be addressed to the

Publisher, FRANK. P. DUFRESNE, St. Paul, Minn.

REPORTERs.

M. S. SAUNDERS, Rochester.

JNO. A. LARIMORE, St. Paul.

A. COFFMAN. St. James.

WILLIAM RUSSELL, St. Cloud. WILLIAM BURNS, Winona.

GEO. H. SELOVER, Wabasha

A. E. DOE, Stillwater.

DISTRICT

THE PUBLISHER

of the Minnesota Law Journal is anxious

to extend the usefulness of the magazine

in the state, and it is our aim to report as

many District Court decisions as possible.

But to ensure this end we look to our sub

scribers throughout the state. We shall

be glad to receive memoranda of cases

deciding new or doubtful points, and hope

that this means will be taken to preserve

important decisions by voluntary effort on

the part of those interested in such cases.

Stendel, Administrator vs. Boyd.

(District Court, Ramsey County.No. 64112)

Death by Wrongful Act—Nuisance.

When the land of a private owner is in

a thickly settled, city adjacent to a

£ street or alley and he has upon

t or suffers to be upon it, dangerous

machinery or a dangerous pit or pond

of water, of such a character as to be

attractive to children of tender years,

he is under obligations to use reason

able care to protect them from injury

when coming upon said premises even

though they may be technical tres

passers.

John L. Townley for plaintiff; Walter

L. Chapin for defendant.

KELLY, J.: This action is brought

under the statute to recover $3,050.00

damages for the alleged negligent kill

ing of an infant child, Clarence Eu

gene Standal, who died at this county

on 3rd May, 1895, and is prosecuted

for the benefit of his next of kin by

his duly appointed administrator.

The complaint alleges that the de

fendant now is and for many years

prior to the date of the accident had

been the owner of a certain lot of

land described as lot 15 of block 4,

Asylum Addition No. 2 to St. Paul,

which lot is on the east side of Can

ton street, between Scheffer street

and Otto avenue, and which abuts

upon the sidewalk on Canton street.

COURT.

That Canton street is a public graded

street, with sidewalks laid on each

side thereof, which are much used by

the people. That these premises lie in

a thickly settled portion of said city

of St. Paul. That many citizens and

their families reside in that neighbor

hood, including plaintiff and his fam

ily.

That during 1890-1 the defendant,

being then the owner of said lot of

land, opened and operated on said lot

a quarry for stone, and excavated it

to a great depth, said excavation or

pit averaging from five to eight feet

in depth, seventy feet long east and

west, and from 35 to 40 feet wide,

north and south, “thereby constituting

a large hole or pit in the front part of

the said lot,a portion of which (extend

ed under the sidewalk on said Canton

street.” That from that time this ex

cavation was left unfilled—open, un

protected and unguarded in any way.

That defendant “has negligently and

carelessly suffered and allowed the

same to be and become a nuisance in

that the same * * * * for many

years before the injury became and

remained almost entirely to the top

thereof, filled with filthy, stagnant

water and covering in part and float

ing thereon were boards and sticks

and planks, and wherein ducks, geese

and goslings “were found by day.”

That the place was in such condi

tion as to be attractive to children of

tender years and was of such nature

as to lure and entice young children

to play thereabouts and thereat. That



No. 7] THE MINNESOTA LAW JOURNAL. 137

in fact it did lure and entice many

young children, including plaintiff's

intestate, and who could not appre

ciate ite danger.

That the water in said pit and pond.

during the summer months of each

year was from four to seven or eight

feet deep “and extending up to under a

portion of the sidewalk,and to the sides

of Said excavation and pit and near

the street and perpendicular from the

edges thereof” and was suffered by

defendant, knowingly, thus to remain

for many years unguarded and un

fenced. That defendant has due no

tice and knowledge of all these facts,—

the condition of the excavation; that it

was filled with water; that it was at

tractive to children of tender years

to play thereat; that during the spring

and summer seasons children were

lured and enticed to go there for

amusement and to see the water fowl

therein; that it was unguarded in any

way and as such dangerous to the

lives of children; that it was contigu

ous to the sidewalk and that its banks

were steep. That on several occasions

before this accident snuall children

had strayed from the sidewalk on

Canton street, and attracted by this

pool had fallen into it, of which de

fendant had due notice and knowledge.

That on May 3rd, 1895, the deceased,

Clarence Eugene Stendal, then four

and one-half years old, was walking,

in the evening, with some other chil

dren of about his age and size, upon

this sidewalk on Canton street, oppo

site the land of the defendant, and

that they were attracted by the sheet

or pool of water thereon and stepped

off the sidewalk upon a stone ledge

“beside said unfenced and unguarded

- Water • - - and began

playing thereon” and that

without fault on his part said Clar

ence Eugene Stendal fell from said

ledge into said water where it was

seven feet deep and was drowned.

That the child was strong, healthy

and intelligent and had been absent

from his home, “which is situated

from a short distance from said prem

ises” but a very short time.

Now this demurrer admits all the

material allegations of the complaint

to be true, and the question arises

upon this state of facts, can the plain

tiff recover?

In my opinion the alleged facts bring

this case squarely within the reasons

of the “turn table” cases, and these

reasons are so clearly, ably and justly

stated in Keffe Vs. Chi. Mil. & St. P.

Ry. Co., 21 Minn., 207, and O'Malley

VS. St. P. M. & M. Ry. Co., 43 Minn.,

289, it is out of place that I restate

them. It may be said that the com

plaint in the case at bar, states facts

sufficient to make this pond a nuisance,

and dangerous not alone to children

but to adults using the street. The

child was non sui juris, being but

four and one-half years old and unat

tended. And while the child did not

fall from the sidewalk into the Water

but had gone upon defendant’s land,

it is alleged it was lured off to the

water's edge by its childish curiosity

or natural impulse, fell in and was

drowned. In the O'Malley case the

“turn table” (for an injury for which

the defendant was held liable), was

situate on defendant's land, in the

centre of a block, the nearest street

being 125 feet away. The child killed

was six years old. In the Keffe case

t"he child was aged seven years and

was technically a tresspasser, if Such

a child can ever be a tresspasser in

the real sense. In neither case Was

the inhuman doctrine that the land

owner owes no duty of care to a mere

tresspasser applied. On the contrary

it is distinctly repudiated by our court,

at least in cases of injuries to chil

dren, non Sui juris, and in my Opin

ion upon the highest grounds of rea

sonable responsibility and of true hu

manity. The landlord may own the

earth, but he should not be permitted,

knowingly, to maintain traps and pit

falls upon his land to the destruction

of children to whom, through lack of

discretion which can only come with

years, those very pitfalls are objects

as enticing as they are dangerous.

It is proper to say that authority of

the highest respectability, like the su

preme judicial court of Massachusetts

may be found to say that he cannot re

cover. In Grindley vs. McKechnie,

163 Mass., 494 (40 N. E. Rep., 764) will

be found a case Which in its facts is

strikingly similar to the case at bar.

That eminent court disposed of the
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matter adversely to the plaintiff in an

opinion of eight lines, merely citing

its opinions in other cases. Tracing

those citations back as useful in this,

because we find the reason why that

court holds as it does.

See Gay vs. Essex &c., Railway Co.,

159 Mass., 238 (34 N. E. Rep., 186).

Daniel vs. N. Y. & N. E. R. R. Co.,

154 Mass., 349 (28 N. E. R. 283).

Had it agreed with the Supreme

Court of the United States in R. R. Co.

vs. Stout, 17 Wall, 657, or the Supreme

Court of Connecticut, in Birge V.S.

Gardiner, 19 Conn., 507, or the Su

preme Court of Minnesota in Keffe

vs. Mil. Ry. Co. supra, and O'Malley

vs. St. P. M. & M. Ry. Co., supra, the

so-called “turn table” cases, its decis

ion in Grindley vs. McKechnie would

have doubtless been the other way,

for it evidently recognizes that the

facts there pleaded bring Grindly vs.

McKechnie within the same rule.

It is, for the reasons I have suggest

ed, perhaps not necessary to go outside

our own state for a reaffirmance of the

law as held here in the “turn table”

cases. But quite recently the Supreme

Court of Illinois, in City of Pekin vs.

McMahon, 39 N. E. Rep., 484, applies

the rule as we understand it, to a State

of facts identical with the case at bar.

It is well reasoned and reviews most

of the decisions, either way. The

Courts say: “Where the land of a pri

vate owner is in a thickly settled city,

adjacent to a public street or alley,

and he has upon it or suffers to be

upon it, dangerous machinery or a

dangerous pit or pond of water, or any

other dangerous agency, at a point

thereon near such public street or al

ley, of such a character as to be at

tractive to children of tender years, in

capable of exercising ordinary care,

and he is aware or has notice of its

attractions for children of that class,

we think that he is under obligation

to use reasonable care to protect them

from injury when coming upon said

premises, even though they may be

technical tresspassers.” And they ap

ply the doctrine of the “turn table”

cases and say they can see no substan

tial difference between them.

There was in the Illinois case, it is

true, the fact that by ordinance of the

city creating or maintaining of exca

Vations on private lots, which were

sources of annoyance or dangerous to

the people thereabouts, was declared

a nuisance. That does not affect the

decision, for maintaining such excava

tions, where they interfere with the

reasonable, comfortable enjoyment of

life and property by the neighbors, is

a nuisance at common law.

The learned counsel for defendant

has cited me to several decisions in

other states which controvert the Min

nesota rule. These I need not go over

for obvious reasons. He claims, how

ever, that the opinion in Ratte vs.

Dawson, 50 Minn., 450, has shaken if

not overthrown our earlier decisions

in the “turn table” cases. In this he is

mistaken. The distinctions between

the cases are many, and are pointed

out by the court. The courts say:

“There was nothing in the nature of

the work going on or upon the land

nor anything kept or used thereon,

which can be said to have been espec

ially inviting or attractive to children.

or calculated to entrap them into dan

ger, So as to bring the case within the

rule established in the ‘turntable cas

es.’ ” . . . “The young girl who

had charge of the deceased was sui

juris and responsible for the care of

the latter. Children residing in

the neighborhood were accustomed to

visit the place and play there, but it

does not appear that defendant's at

tention had been called to this fact,

though he knew that the excavation

for sand had been going on for con

siderable time.” But under the

facts in that case the decision is based

upon the absence of negligence on de

fendant's part. It is true the Court re

fuses to apply the maxim “sic utere

tuo,” &c., and say: “If the rule were

otherwise, a land owner could not sink

a well or dig a ditch or open a stone

quarry on his land, except at the risk

of being liable for consequential dam

ages, which would unreasably restrict

its enjoyments.” All of which is both

true and just. But it does not reach a

case like this where it is alleged that

this land owner after exercising his

right to quarry stone from his land

and excavating a large and deep pit

thereon up to and under the public

sidewalk, knowingly permits it to fill

with water and become a place natur
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ally attractive to children, and where

children to his knowledge did go and

play and sometimes fell therein, and

with all this knowledge and warning

takes no steps to abate such nuisance,

or guard its approaches.

On the other hand, parents living in

the neighborhood of such dangerous

places should be held to stricter ac

countability for permitting very young

children to Wander unattended upon

the streets. I cannot force from my

mind that it is not just that a parent

who neglects his or her duty in keep

ing under watchful eyes a child of

such tender years and harm comes,

should be permitted notwithstanding

to recover, in the name of the child's

estate, damages from a stranger. But

each case depends on its own peculiar

facts, and this complaint alleged that

this little boy came to his death “with

out any fault on his part or on the

part of anyone, save and except the

negligence and carelessness of the de

fendant as aforesaid.” And this alle

gation must be taken as true.

After my best thought I am con

strained to hold that this demurrer,

which is, that the complaint does not

state facts sufficient to constitute a

cause of action, must be overruled.

GREAT STROKE.

Bilkins (of Kansas City)—Come,

have a drink with me, old man. This

is my lucky day.

Filkins—What's up?

Bilkins—You know that 160 acres I

own out in Western Ixansas?

Filkins—Yes.

Bilkins—Well, a granger came into

my office to-day and wanted to trade

a horse and wagon for 80 acres of it.

In making out the papers, I found the

fool couldn't read or write, so (glee

fully) I shoved the whole 160 on to

him.—Town Topics.

Said a judge in a western police

court; “And you say you did not strike

the plaintiff until he became abusive?”

“That's it, jedge.”

“Tell the court what he said?”

“He called me a hoss thief.”

That won't excuse your conduct. A

man might call me a horse thief all

day but”—

“Yes,” interrupted the defendant,

“but I guess you’ve never been one,

ledge. and you don't know how it riled

me.”

Few lawyers have had so much legal

experience crowded into a compara

tively few years of active life as Wil

liam A. Kerr, one of the judges of the

municipal court of Minneapolis.

He was born on a farm in New

Brunswick, Canada. After graduat

ing from the university of N. B. he

studied law at St. John, N. B., with

Weldon & McLean, one of the leading

law firms of Canada. During his

course of study there he received a

complete insight into the theory and

practice of the English common law.

Coming to Minneapolis in 1888, Mr.

Kerr entered the office of Russell, Cal

houn & Reed. When Judge Russell

retired from this firm prior to going on

the district court bench, the business

was continued by Louis A. Reed and

Mr. Kerr, under the firm name of

Reed and Kerr–the firm becoming

later Reed, Kerr & Dougherty.

Mr. Kerr was elected one of the

judges of the municipal court of Min

neapolis in 1894. He is known as a

conscientious and fearless judge.

Cases heard by him are disposed of

promptly.

The judge is an active member of

several social and athletic organiza

tions.

“To men pressed by their wants, all

change is ever welcome.”

“Why do you wish to be excused?”

asked the judge of the unwilling juror.

“I’m deaf, your honor; so deaf I real

ly don't believe I could possibly hear

more than one side of the case.”-Har

per's Bazaar.
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PERSONAL,

St. Paul

Pierce Butler, present County attor

ney, has gone into the firm of Eller &

How, with offices in the Gilfillan

Block.

Robertson Howard, who recently re

signed the position of assistant City

attorney to devote his whole time to

private practice, has opened an office

at 217 Manhattan Building.

Hon. Seymour D. Thompson, of St.

Louis, is in the city visiting his niece,

Mrs. H. M. Thygeson.

Minneapolis–

Judge J. H. Steele of the Municipal

Court and David Simpson, City Attor

ney, were nominated by the Republi

cans for District Judges. The present

incumbents, Judges Pond and Smith,

were nominated by the Democrats

and Populists.

First Assistant County Attorney

Peterson will run on the Republican

ticket for County Attorney.

Duluth

J. E. Green of Cloquet, has located

in this city.

H. R. Spencer has removed to room

614 Board of Trade.

Mankato

H. L. Schmidt and S. B. Wilson,

have formed a law partnership.

Lyman J. Gage, president of the

First National bank of Chicago said

recently in regard to the reported

withdrawal of gold from the United

States treasury:

“What has been done in this regard

has been published, and what may be

done, being founded solely on imagi

nation, one person can guess as well

as another. The popocrats can well

afford to pay $1,000 a line for articles

like some that have recently appeared

in some of the newspapers.

“The report that people are made to

pay 1 or 2 per cent for gold by the

New York banks under pretense of

having to get it from the sub-treasury

is all nonsense. The Sub-treasury is

convenient, and any one who wants

gold can get all the gold he wants

without anybody's help.

“Let me say further, that even if

people should make the attempt to

exhaust the reserve they will never

do it. The reason is they have not

and cannot get the treasury notes to

do it with. The government has got

$200,000,000 of them locked up, and

the banks have got hold of a large

amount, and there is a large amount

in circulation which it would be im

possible to get together.

“I do believe it possible to break

down the national credit. If any one

is foolish enough to buy gold at a

premium, in expectation that Bryan

would be elected, and silver will be

worth only 50 cents on the dollar, he

will certainly lose money, not only be

cause the government can stand any

run that can be made on the treasury,

but because Bryan will never come

within a mile of the presidential

chair.”

No, Sonny—should even free silver

win, no one will be coming around

with a silver tray full of silver dol

lars and ask you to “help yourself.”

Hard work only will secure them—or

rather, harder work!

HOT STUFF FROM THE EXCHANGES.

Judge-Have you anything to say

before sentence is pronounced against

you?

Convicted Burglar—The only thing

I’m grumblin’ about is bein’ identified

by a man as kept 'is ‘ead unider the

bedclothes the whole time. That’s

Wrong.

Getting Justice—“All I demand for

my client,” shouted the atorney, in

the voice of a man who paid for it.

“is justice!”

“I am very sorry I can't accommo

date you,” replied the judge, “but the

law won't allow me to give him more

than fourteen years.”—Cincinnati En

quirer.

That a mayor can vote only to

break a tie, and not to make One, in

the election of a city officer “by joint

convention of the city council,” is de

cided in Brown vs. Foster (Me.), 31

L. A. R. 116, where the charter pro

vides that he shall preside in the

board of aldermen and joint meetings

of the two boards, but shall have only

a casting vote, although another pro

vision declares that the mayor, alder

men, and common council shall coll

stitute the city council.
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EASEMENT-HOW ACQUIRED.

We call attention to the decision of

our Supreme Court in the cases of

Swan and others against Munch, re

ported in this number of the Journal.

The Supreme Court very clearly de

fines the law of easements, and par

ticularly that governing the right to

flow lands by the operation of sluic

ing and other logging dams that are

not operated during every month in

the year.

In these cases the lands were only

flooded during the three months of the

year, when a full head of water was

maintained on the dam to sluice the

logs that came down the stream.

The question was, whether this

amounted to such a continuous use of

the easement claimed, that the right

to flow the lands was acquired by the

Operation of the dam in that manner

every sluicing season for more than

fifteen years. The court held that de

fendant had acquired an easement to

flow, although the lands were dry dur

ing nine months in each year.

The effect of this decision is far

reaching, as its doctrine is applicable

to other easements, as well as that of

flowage. Although the court refers

to only two cases, there are many

other authorities that sustain its posi

tion, as will appear by reference to the

brief of counsel for the appellant.

While the principle involved may be
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well settled, the difficulty is in its ap

plication to the various cases that

arise, but we think that in the decision

of our court the rule has not been too

rigidly applied under the circumstan

ces controlling the cases before it.

Lord Russell's Visit to America re

minds the London Chronicle of an an

cient story. It says that during Lord

Russell's previous tour in this country

with Lord Coleridge, he came in con

tact with many members of the bar,

including Mr. Evarts. It was while

walking with Mr. Evarts one day

along the banks of a stream that his

attention was called to a point at

which Washington, according to tra

dition, had thrown a dollar right

across. The water was wide, and

Lord Russell looked doubtful. “You

know a dollar went further in those

days than it goes now,” the American

lawyer blandly insinuated. “Ah,” said

Lord Russell, quite equal to the occa

Sion, “and it may have been easy

enough to Washington; it is well

known that he threw a sovereign

across the Atlantic.”

LiTERARY NOTES.

There will appear in the September

Atlantic two articles that suggest and

(in a sense) contain the most event

ful chapter in modern history. One is

“The Story of Uncle Tom's Cabin,”

by Charles Dudley Warner, who tells

the unprecedented history of this

book: and the other is “The Awaken

ing of the Negro,” by Booker T. Wash

ington. The most daring prophet

could not have foreseen Tuskegee In

stitute in Alabama forty years ago; in

fact nothing conceivable would have

seemed so improbable.

AN ACTION ON NOTE PAYABLE IN

GOLD COIN.

In the recent case of Mathew Vs.

Dean, in the District Court of Henne

pin County, Judge Elliott ordered a

judgment by default in an action on a

promissory note, which by its terms

was made payable “in gold coin

of the United States of the present

standard of weight and fineness,”

with interest thereon payable “in like

gold coin,” to be entered in the ex

act words of the note. This is the

first decision, so far as we are aware,

in this state as to the validity of such

contracts, and as to the form of judg

ment to be entered.

That such contracts are valid, and

enforcible by actions in the courts is

well settled. The cases so holding are

collected and commented on in the ar

ticle by Mr. Thygeson published in the

July numebr of the Journal (ante 122.)

That article so ably and fully discuss

es the question of their validity, that

nothing more need be said upon that

point.

The manner of pleading, however, is

not discussed, and we desire to refer

briefly to that matter. In Matthew

Vs. Dean the complaint set out the

note in full, and demanded judgment

in gold coin as therein provided. The

court therefore properly ordered judg

ment as demanded.

It would have been otherwise, how

ever, if the complaint had not been so

drawn. This has been deceided in the

following cases: Lamping vs. Hyatt,

27 Cal. 99; McComb vs. I'eed, 28 Cal.

281; Watson vs. San Francisco and H.

B. R. Co., 50 Col. 523; Lillie vs. Sher

man, 39 Howard Pr. 287; Beeford vs.

Woodward, 158 Ill. 122.

When a mortgage, or note, or other

contract by its terms requires pay

ment to be made “in gold coin,” or

“in gold coin or its equivalent,” this

manner of pleading the kind of money

in which payment is to be made, and

asking judgment specifically as set out

in the instrument must always be re

Sorted to.

ERRONEOUS DICTA IN ACTIONS TO’

DETERMINE ADVERSE CLAIMS.

In Alt v. Croff et al., 68 N. W. R.

10, Judge Mitchell, in speaking of the

action to quiet title with approval,

says: “The object of an action under

the statute to determine an adverse

claim to real estate, was stated in

Walton v. Perkins, 28 Minn. 413, to

be, to force one claiming an adverse

claim or lien to establish or abandon

his claim; that with respect to the

claim of the defendant, the position of

the parties is the reverse of that occu

pied by the parties to an ordinary ac

tion; that the defendant becomes prac

tically plaintiff, and takes the affirm

ative in pleading and proof, while the
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plaintiff becomes practically the de

fendant, and defends against the

claim.”

I had occasion, a short time ago; to

review and criticise the dicta to the

effect above cited. The review may

be seen in Minnesota Law Journal,

vol. IV., No. 5, p. 83. I there showed

that our Supreme Court had followed

the above by like dicta in Jellison v.

Haloran, 40 Minn. 487; Morrill v. Lit

tle Falls Mfg. Co., 40 Minn. 261; Stu

art V. Lowry, 49 Minn. 97 and in

Schofield v. Quinn, 54 Minn. 12. I

also called attention to the fact that

these dicta had already been over

ruled in effect many times as follows:

In Myrick v. Coursalle, 32 Minn. 154,

the court says:

“In the action given by the

Statute for the determination of

adverse claims to “vacant and tin

occupied’ land, the plaintiff must al

lege in his complaint, and in case of

contest, show upon trial solne title

to the land, otherwise he does not

put himself in position to attack any

claim of any other person to the

same.”

In Herrick v. Churchill, 35 Minn.

319, Judge Mitchell, speaking for the

court says: “The contention of plain

tiff, plainly stated, is that, under the

literal wording of this statute, any

person who says that he claims title,

without either alleging or proving that

he has in fact any title to, or interest

in, the real estate, may maintain an

action against any other person who

claims an interest in it, and compel

him to prove his title, or to be ad

judged to have none. If the statute

means this, it certainly established a

most unreasonable and anomalous

rule. We think it was never before

heard of, in judicial proceedings, that

one person, who has no interest what

ever in the property, may maintain an

action against another who claims

some interest in it, and compel him

to prove the validity of his claim. We

do not think that the Statute was in

tended to establish any such rule.”

In Jellison v. Halloran, 40 Minn.

487, the court says: “One who

is neither in possesion of land, nor

shows any right or interest therein, he

cannot by this action under the stat

ute compel another to maintain or to

renounce any claim which he may

have. The statutory conditions entitl

ing the plaintiff to relief must be al

leged and if put in issue must be

proved.”

In Pinney v. Russell & Co., 52 Minn.

443, the court says: “In such case

(where neither plaintiff nor defendant

proved title in himself) the action

should have been dismissed.”

In Wheeler v. Winnebago Paper

Mills, 64 N. W. R. 920, the court went

further and held that, it was not only

necessary for plaintiff to prove his

case where there was a general denial,

but that where the defendant at

tempts to Set out his title but fails

to show any title in himself, but also

couples with it a general denial, even

then plaintiff was put upon his proof,

overruling Donohue v. Ladd, 31 Minn.

244, in so many words, and in effect

Perkins v. Morris 30 Minn. 111 and

Jellison v. Halloran ante, not however

upon the part cited above, from the

last decisions.

The statement of Judge Mitchell, in

Alt v. Groff, 68 N. W. R. 10, as above

shown, is not the law in this state,

and even if it were, has no special ap

plication to the case in which it was

cited. Judge Mitchell had in a former

decision, Herrick v. Churchill ante,

shown the absurdity of such a propo

Sition.

It will thus be seen that this cita

tion is not true in any respect.

The object of an action under the

statute to determine an adverse claim

to real estate, is not, “to force one

claiming an adverse claim to real es

tate to establish his claim.” Such a

party may neither establish nor

abandon his claim and still plaintiff

not succeed.

Then, in such an action, “with re

spect to the claim of defendant the

position of the parties is" not “the

reverse of that occupied by parties to

an ordinary action.” On the contrary,

the rule is the same as in other ac

tions.

“The defendant” does not “become

practically plaintiff and take the af

firmative in pleading and proof.” It

is true that defendant may become

such if he desires to establish his

claim, but in no sense other than in

any civil action. Such dicta tend to

increase litigation and bring discredit

upon courts and lawyers.

S. R. CHILD.

Minneapolis, Minn., August 22, 1896.
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ADDRESS ON INTERNATIONAL LAW.

By the Lord Chief Justice of England.

E. Q. IC. in an editorial published in

the New Jersey Law Journal says:

The recent meeting of the American

Bar Association is memorable because

of the presence of the Lord Chief Jus

tice of England and of the address

which he delivered. His theme, In

ternational Law, was appropriate to

the occasion and his discussion of the

application of it by international ar

bitration was especially Welcome at

this time. His appeal for peace and

law was received with an instant and

heartfelt response in the minds of not

only those who heard it but also

of the English-speaking people

throughout the world wherever the

address was published. In the meeting

of the Association the appeal Was tak

en up and re-echoed by every speaker.

It gave the keynote to every speech

at the dinner which closed the meet

ing and the tone to the deep feeling

which pervaded the whole body of

lawyers gathered from all parts of the

United States.

Taking Bentham's title, “Interna

tional Law,” he met the objection that

the rules by which civilized nations

govern themselves are not entitled to

be called law, because law implies a

lawgiver and a tribunal capable of en

forcing it, and said, that this view of

law, based on Austin's definition, was

too narrow, and that as government

becomes more frankly democratic,

resting broadly on the popular will,

it becomes evident that the views of

Hooker and Savigny are nearer the

truth, and that all law, in the words

of the latter, “is first developed by

usage and popular faith, then by leg

islation, and always by internal, si

lently operating powers and not main

ly by the arbitrary will of the lawgiv

er,” and he said: “I claim, therefore,

that the aggregate of the rules which

nations have agreed to conform to in

their conduct toward one another are

properly to be designated Interna

tional Law.’” In answer to the ques

tion, “What is international law?” he

said: “I know of no better definition

of it than that it is the sum of the

rules or usages which civilized states

have agreed shall be binding upon

them in their dealings with one an

other.” It had been insisted that the

law of nature and the law of morals

formed a part of international law;

on this point he had had some con

troversy with his friend, Mr. Carter,

before the Paris Tribunal of Arbitra

tion in 1893, but, after mature reflec

tion, he held to the proposition which

he had contended for then, “that in

ternational law was neither more nor

less than what civilized nations have

agreed shall be binding on one another

as international law. The law of na

ture is, in the beginning, the law of

arbitrary force, and natural right is

often used as opposed to legal right.

What is natural law is a question of

opinion, and those who seek to base

a System upon that commit the fault,as

Prof. Woolsey says, “of spinning the

web of the system out of their own

brain, as the legislators of the world,

and of neglecting to inform us what

the world actually holds to be the law

by which nations regulate their con

duct.” With respect to the appeal to

morality, he said: “It cannot be af

firmed that there is a universally ac

cepted standard of morality. Then

what is the Standard? The Standard

of what nation and of what age? Hu

man society is progressive—progres

Sive, let us hope, to a higher, a purer

a more unselfish ethical standard.”

but the law is not coincident with the

morality of any one age or nation,

and there are many instances in

which nations are agreed upon the

immorality of certain practices, and

yet have not straightway proceeded to

condemn them as international

Crimes. It cannot be said of either in

ternational law or municipal law that

they include the moral law, nor ac

curately or strictly that they are in

cluded within it. They ought not to

offend against it, they may adopt the

precepts of it, but, while the concep

tion of the moral law or the law of

nature excludes the idea of depend

ence upon human authority, it is of

the essence of municipal law that its

rules have been enacted or recognized

by some authority of the state, and,

so, also, it is of the essence of interna

tional law that rules have been re

cognized as binding by the nations
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constituting the community of civiliz

ed mankind.”

After speaking of the sources of the

rules of international law and trachng

briefly the history of its development,

he turned from this to consider, first,

the part played by the United States

in shaping the modern tendencies of

international law and next whither

those tendencies run, and said: “It is

not too much to say that the undoubt

ed stream of tendency in modern in

ternational law to mitigate the hor

rors of War, to harmonize or make less

inhuman its methods,and to narrow the

area of its consequential evils is large

ly due to the policy of your statesmen

and the moral influence of your jur

ists. The United States were born in

the life of the world into the family

of nations. It is substantially true

to say that, while to earlier writers is

ruainly due the formulation of the

rules relating to a State of War, to the

United States—to its judges, Writers

and statesmen—we largely owe the

existing rules which relate to a state

of peace and which affect the rights

and obligations of powers which dur

ing a state of war are themselves at

peace.” Turning to the consideration

of what characterizes the later ten

dencies of international law, he said:

“In a word, it is their greater human

ity.” He discussed this in some detail

and then showed that in spite of this

there is war in the air. “Nations

armed to the teeth prate of peace, but

there is in no sense peace.” And he

showed how the industry of the na

tions of Europe was burdened and

pressed down by the cost of standing

armies and of the debts incurred in

war and Said:

“When will governments learn the

lesson that wisdom and justice in pol

icy are a stronger security than

weight of armament?

“Ah! when shall all men's good

Be each man's rule, and universal

peace

Lie, like a shaft of light, across the

land 2'

“It is no wonder that men—earnest

men—enthusiasts, if you like, impress

ed with the evils of war, have dreamt

the dream that the millenium of peace

might be reached by establishing a

universal system of international arbi

tration.”

“The cry for peace is an Old World

cry. It has echoed through all the

ages, and arbitration has long been re

garded as the handmaiden of peace.”

He showed how arbitration was pro

Vided for in days of Archidamos,

King of Sparta, and how the Roman

emperors and, after them, in fuller

measure, the popes, by their arbitra

ment, often preserved the peace of the

Old World and prevented the sacrifice

of blood and treasure, and then gave

an account of the efforts that are now

being made by peace societies all over

the world, and even by legislative

bodies, to devise some peaceful means

for settling international troubles. He

said “Experience has shown that,

over a large area, international diffi

culties may honorably, practically and

usefully be dealt with by peaceful ar

bitrament,” and referred to the treat

ies under which this was done, and

also to a large class of treaties which

contained an arbitration clause.

From this, however, he did not con

clude that the millenium of peace had

arrived, and, though a friend of peace,

he “would yet affirm that there may

be even greater calamities than war,

thedishonor of a nation,the triumph of

an unrighteous cause, the perpetration

of hopeless and debasing tyranny.”

* * * “It behooves then all friends

of peace and advocates of arbitration

to recognize the difficulties of the

situation, and to discriminate between

the cases in which friendly arbitra

tion is and in which it may not be

practicable.” He showed wherein the

analogy of private litigation failed,

and said that there are differences in

which, even between individuals, arbi

tration is inapplicable.

“Again, a nation may agree to arbi

trate and then repudiate its agree

ment. Who is to coerce it? Or, hav

ing gone to arbitration and been wors

ted, it may decline to be bound by the

award. Who is to compel it?”

“These considerations seem to me to

justify two conclusions—the first is

that arbitration will not cover the

Whole field of international contro

versy, and the second, that, unless and

until the great powers of the world,

in league, bind themselves to coerce a

recalcitrant member of the family of

nations, we have still to face the more

than possible disregard by powerful

states of the obligations of good faith

and of justice. The scheme of such a

combination has been advocated, but

the signs of its accomplishment are

absent. We have, as yet, no league of
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nations of the Amplictionic type.”

“Are we then to conclude that force

is still the only power that rules the

world? Must we then say that the

sphere of arbitration is a narrow and

contracted one?”

“By no means. The sanctions which

restrain the wrong-doer—the breaker

of public faith—the disturber of the

peace of the world, are not weak, and

year by year they wax stronger. They

are the dread of war and the reproba

tion of mankind. Public opinion is a

force which makes itself felt in every

corner and cranny of the world, and is

most powerful in the communities

most civilized. In the public press

and in the telegraph it possesses

agents by which its power is concen

trated and speedily brought to bear

where there is any public Wrong to

be exposed and reprobated. It year

by year gathers strength as general

enlightenment extends its empire, and

a higher moral altitude is attained by

mankind. It has no ships of war up

on the seas or armies in the field, and

yet great potentates tremble before it

and humbly bow to its rule.”

“Again, trade and travel are great

pacificators. The more nations know

of one another, the more trade rela

tions are established between them,

the more good will and mutual inter

est grew up; and these are powerful

agents working for peace.”

“But, although I have indicated cer

tain classes of questions on which

sovereign powers may be unwilling to

arbitrate, I am glad to think that

these are not the questions which

most commonly lead to war. It is

hardly too much to say that arbitra

tion may fitly be applied in the case

of by far the largest number of ques

tions which lead to international dif

ferences. Broadly stated, (1) where

ever the right in dispute will be de

termined by the ascertainment of the

true facts of the case; (2) where, the

facts being ascertained, the right de

pends on the application of the proper

principles of international law to the

given facts, and (3) where the dispute

is one which may properly be adopted

on a give-and-take principle, with due

provision for equitable compensation,

as in cases of delimitation of territory

and the like—in such cases, the matter

is one which ought to be arbitrated.”

With regard to the question, what

ought to be the constitution of the

tribunal, he said he greatly doubted

the wisdom of making it a permanent

tribunal with permanent membership,

not only because the men should be

chosen with reference to the kind of

question to be decided, and men hold

ing permanently such great powers

might gradually assume intolerable

pretensions, but also because the very

existence of such a tribunal would of

fer a temptation to put forward, with

little cost and no risk, pretensions and

unfounded claims.

He then referred to mediation as an

influence which, by the law of na

tions, may legitimately be exercised

by the powers in the interests of

peace, and showed how, in certain

important cases, it had been so used,

and suggested that there is perhaps

no class of cases in which mediation

may not, time and occasion being

wisely chosen, be usefully employed

even in delicate questions affecting

national honor and sentiment.

The closing sentences, which thrill

ed and inspired the great audience

which heard them, may well be read

over and over again, and they must

be given in the very words of the

Speaker.

“Mr. President, I conne to an end.

I have but touched the fringe of a

great subject. No one can doubt that

Sound and well-defined rules of in

ternational law conduce to the pro

gress of civilization and help to in

sure the peace of the world.”

“In dealing with the subject of arbi

tration, I have thought it right to

sound a note of caution, but it would,

indeed, be a reproach to our nineteen

centuries of Christion civilization, if

there were now no better method for

settling international differencs than

the cruel and debasing methods ofwar.

May we not hope that the people of

these states and the people of the

mother land—kindred peoples—may, in

this matter, set an example of lasting

influence to the world? They are

blood relations. They are indeed

separate and independent peoples, but

neither regards the other as a foreign

nation.”

“We boast of our advance and often

look back with pitying contempt on

the ways and manners of generations

gone by. Are we ourselves without

reproach? Has our civilization borne

the true marks? Must it not be said.

as has been said of religion itself, that

countless crimes have been committed

in its name? Probably it was inevit

able that the weaker races should, in

the end, succumb, but have we always

treated them with consideration and

With justice? Has not civilization too

often been presented to them at the

point of the bayonet, and the Bible by

the hand of the filibuster? And, apart

from races we deem barbarous, is not

the passion for dominion and wealth

and power accountable for the worst

chapters of cruelty and oppression

written in the world's history? Few

peoples—perhaps none—are free from
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this reproach. What, indeed, is true

civilization? By its fruit you shall

know it. It is not dominion, wealth,

material luxury; nay, not even a great

literature and education widespread

good though these things be. Civiliza

tion is not a Veneer; it must penetrate

to the very heart and core of societies

of men.”

“Its true signs are thought for the

poor and suffering, chivalrous regard

and respect for woman, the frank

recognition of human brotherhood, ir

respective of race or color or nation or

religion, the narrowing Of the domain

of mere force as a governing factor in

the world, the love of ordered free

dom, abhorrence of what is mean and

cruel and Vile, ceaseless devotion to

the claims of justice. Civilization in

that, its true, its highest sense, must

make for peace. We have solid

grounds for faith in the future. Gov

ernment is becoming more and more,

but in no narrow class sense, govern

ment of the people, by the people, and

for the people. Populations are no

longer moved and manoeuvred as the

arbitrary will or restless ambition or

caprice of kings or potentates may

dictate. And, although democracy is

subject to violent gusts of passion and

prejudice, they are gusts only. The

abiding sentiment of the masses is for

peace—for peace to live industrious

lives and to be at rest with all man

kind. With the prophet of old they

feel—though the feeling may find no

articulate utterance—"how beautiful

upon the mountains are the feet of

him that bringeth good tidings, that

publisheth peace.”

“Mr. President, I began by speaking

Of the two great divisions—American

and British—of that English-speaking

world which you and I represent to

day, and with one more reference to

them I end.”

“Who can doubt the influence they

possess for insuring the healthy pro

gress and the peace of mankind? But,

if this influence is to be fully felt, they

must work together in cordial friend

ship, each people in its own sphere of

action. If they have great power,

they have also great responsibility.

No cause they espouse can fail; no

cause they oppose can triumph. The

future is, in large part, theirs. They

have the making of history in the

times that are to come. The greatest

calamity that could befall would be

strife which should divide them.

“Let us pray that this shall never be.

Let us pray that they, always self

respecting, each in honor upholding

its own flag, safeguarding its own

heritage of right, and respecting the

rights of others, each in its own way

fulfilling its high national destiny,

shall yet work in harmony for the pro

gress and the peace of the world.”

HUMOROUS ADDRESS TO YOUNG

LAWYERS.

We give below a part of the perti

ment, practical and humorous address,

delivered by Hon. Henry Woolman to

the graduating class of the Law De

partment of the Missouri State Uni

versity: “Disappointment will be the

fate of those of you who expect, on

your return to your homes, to find the

mayor, board of aldermen and a

large concourse of prominent citizens

awaiting you at the railroad station

to welcome back a man who is to fill

a long-felt want. The chances are

that no railroad president or bank

cashier will walk up to you within a

Week, or a month, or possibly even a

year, after your return and enthusias

tically exclaim: ‘Smith, you have no

idea how anxiously we have been

waiting for you to get back. We have

Some Very important legal matters

that we have been waiting so long to

have attended to, and now, we repeat,

we are so glad you are back.’

“Those of you who take a Utopian

View of the future will be the Victims

of hopes delayed. There will probab

ly for a long time be but one man in

the community who will realize that

a great light has broken forth. * * *

After awhile you have been engaged

in the trial of a very important case.

You have summed it up, in your own

view, with thrilling and convincing

eloquence. You listened to the ad

dress of your opponent in the case,

and are startled at its want of power,

effect and eloquence. There is some

merit in it, but, on the whole, com

pared with yours, it is stale, unprofit

able and flat, and you are gratified

and proud of the manner in which you

demolished his speech in your reply.

You are sure of a heavy verdict in

your favor. The judge charges the

jury; you think it slightly against you;

the jurors retire and return after an

hour's deliberation with a verdict

against you, and, if you are made of

the right material, you will then be

gin to study what your mistakes were,

and this will be a profitable study.

The lawyer who watches himself that

he does not make the same mistake

twice will find that year after year

his methods before the judges and the

jury will become better, and his self

control will rapidly improve; his mis

takes grow less and his capacity to

win will rapidly increase. While the

early years of nearly every lawyer are

dark and clouded, if he is studious and

industrious and loyal to his clients, he

will find that year by year his stand

ing at the bar will improve, until, in
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due time, it will almost surprise him

to see how strong and powerful is his

position in the profession. An honor

able, capable lawyer is always re

spected, and he ranks with foremost

men in the state.”

INCIDENTS CONNECTED WITH

JUDGES AND LAWYERS.

Webster's Quarrel With Pinkney in United

States Court—How Webster Brought

Pinkney to Terms.

After Webster's sharp controversy

with Calhoun he was informed by a

friend that Calhoun intended to chal

lenge him. “If he does,” asked the

friend, “will you accept?” He replied

that he had sent Col. Benton to him

to know if “I really meant certain

things I had said. I do not choose to

be called to an account for anything

I have said, but then he really did

mean everything he had said. It is

very evident Benton desires to have

trouble with me.”

“Then you would not accept a chal

lenge from him?”

“Of course not. I despise the whole

thing. I have given him something

more disagreeable than buckshot, and

now we'll see what he proposes to do

about it.”

“The nearest I ever came to a duel

was with William Pinkney, of Mary

land. He was the acknowledged lead

er of the American Bar—a lawyer of

extraordinary accomplishments. But,

with all that, uhere was something a

bout him that was very small. He did

things that one would hardly think it

possible for a gentleman and a lawyer

of his high standing and culture could

do. He was an exceedingly vain man.

This was seen in every motion he

made. When he came into the court

room he was usually dressed in the

very extreme of fasulon, almost like

a dude. He wore white kid gloves that

he put on fresh every morning. He us

ually rode from his house to the Cap

itol on horseback, and he showed, in

all his appearance, that he considered

himself the great man of the times.

He had a great many satellites, who

flattered him and hated him. Such

was Mr. Pinkney when I began my

practice before the United States Su

preme Court.

“I was largely dependent on my in

come from my profession for the sup

port of myself and family. I was a

ware that I could not argue my cases

as well as Pinkney could. But I did

as all lawyers should, when their cli

ents employ them—give them their

best possible efforts. I determined—

Pinkney or no Pinkney—to argue my

own cases in the Supreme Court. Per

haps in a few very important cases in

my early practice Mr. Pinkney has as

sisted me, and it soon became appar

ent that he expecueu me to become

One of his most aruent admirers. In

this he was Soon mistaken, and When

he realized this, his manner toward

me became overbearing and insulting.

In a very early case he was opposed

to me and treated me w Open con

tempt, and assumeu airs that plainly

showed that he unought me quite be

neath his notice, and considered me a

very cheap lawyer. He spoke of me

as the man from New Hampshire.

Chief Justice Marshall presided at the

time, and was eviden...y pained at

Finkney’s treatment of me. It was

very difficult for me to restrain my

anger. It was apparent that he con

strued my apparent humility into want

of what he called spirit in resenting

his treatment, and as a sort of acqui

escence in his domineering manner

over me, and this insolent conduct con

tinued to increase until the end came.

The argument was not finished when

ule court adjourned until the next

morning. Mr. Pinkney threw his

cloak over his arm, took up his whip

and began to walk leisurely away.

Thinking it time to have an end of

this kind of treatment from him, I met

him at the principal door of the court

room.

“Can I see you, Mr. Pinkney, alone

in one of the lobbies?” I asked.

“‘Certainly, sir.’

“The look he gave me rendered it

apparent that he thought I was going

to apologize to him, or at least creep

to him in some way, as others did.

We came to the Grand Jury room,

which was then vacant. As we enter

ed I turned the Key in une door and

put it in my pocket. Pinkney regard

ed this with some surprise.

“‘What does this mean?” he asked.

“It means this, ...r. Pinkney. You

grossly insulted me this morning in
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the courtroom, and you have done so

before. In deference to your high po

sition, and out of respect for the Court,

I did not resent it lauen and there. He

began to say that 1 had misconstrued

him; that—“You know, sir, I said, in

terrupting him, ‘that you did, and that

it was done intentionally, contempt

ibly and with premeditation. Now,

sir, I have called you here to say that

this conduct must come to an end, and

that you must publicly apologize here

for what you did, and in the court

room tomorrow morning. Promise me

you will do so, else you or myself will

be carried out of this courtroom. He

regarded me at first as though it was

doubtful whether I was really in earn

est, and began a sort of ambiguous ex

planation.

“‘Have done with all parrying here,

sir. I will listen to nothing but a re

call of what you have said and done,

and a solemn promise that you will

do me justice in the courtroom to

morrow morning. He again began a

sort of dilatory plea, trembling like an

aspen leaf, for he saw I was exceed

ingly in earnest.

“‘Mr. Pinkney, “this interview must

end one way or time other immediate

ly. I will not listen to anything you

say, except what I have asked you to

say. Will you or will you not say it

at once? The crisis has come,” I said.

“‘Mr. Webster, he said, ‘I do here

acknowledge that I have treated you

inaninsulting manner, and have made

insulting remarks concerning you

which I deeply regret, and I ask your

pardon for what I have said and done.”

“‘That is sufficient here, I said, ex

ceptyourpromise that tomorrow morn

ing you will say to the Court that you

have said things whicu wounded my

feelings, and that you regret it.”

“‘I certainly will do so, he said.

“I then unlocked the door, and We

passed out.

“The next morning when court open

ed, Mr. Pinkney rose and stated to the

court that a very unpleasant circum

stance had occurred the morning be

fore, as Their Honors had no doubt

observed; that his friend, Mr. Webster,

had felt grieved at some things that

had dropped from his lips in the heat

of the argument before Their Honors;

that his zeal for his client had led him

to say some things which he ought not

to have said; that he deeply regretted

all this; that he desired to retract all

that he had said injurious to Mr. Web

ster's feelings.”

From that day until the day of Mr.

Pinkney’s death the friendship be

tween Webster and him was close,

Warm and uninterrupted, until it was

closed by the death of Pinkney, which

took place in the United States Su

preme Court room, at Washington, dur

ing the argument of a great case in

which they were opposed to each

other.—The American Lawyer.

NEW BookS.

Element of the Law of Torts by

Melville M. Bigelow—Students Series

-Little, Brown & Co. 6th edition, 416

pages; 12 Ino. $2.50 in cloth, $3 in law

sheep.

Jurisdiction of United States Courts

by Benjamin R. Curtis—Students'

Series—Little, Brown & Co.; 2nd edi

tion revised by Henry Childs. Marwin

341 pages—12 mo.—$2.50 in cloth, $3

in law sheep.

There are two volumes in the well

and favorably known Students' Series,

another of which, Sedgwick on Dam

ages, was recently reviewed by the

JOURNAL. The books are primarily

designed for the use of beginners

and do not aim to provide an index to

all the cases as do the large treatise

on the subjects they cover. They are

in general, however, valuable to the

practicing lawyer because they state

important principles in a condensed

and analytical way, guide the readers

to the leading decisions on the points

discussed and by Ommitting the con

sideration of exceptional instances add

to the clearness of those of more

frequent application. The JOURNAL

has not before it the previous editions

of Mr. Bigelow's work and therefore

is not in position to state in which

particulars this one differs from them.

But in itself it contains first an ex

tended exposition of the scientific na

ture of torts, followed by chapters on

specific sorts of the same offences.

Judge Curtis' lectures on the United

States Courts were first delivered

25 years ago and were afterwards re

vised for publication in 1880. Since

then the new remodel act has been

passed and the Circuit Court of Ap

peals brought into existence. Mr.

Childs has undertaken to work the

new material suggested by these and

other changes into the body of the

original text. The Journal has read

the book with care and has no hesi

tancy in commending it to the profes

sion as an extremely useful and eco

nomical compendium of information

on the matter of practice in the U. S.

Courts. A great many questions
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which the large books seem to regard

as unworthy of notice but which are

nevertheless very obscure and confus

ing to the inexperienced are here fully

covered and its recent date of com

pilation enables it to give the latest

views of the courts.

How CHARLES O'CONNOR LOST A

CASE IN A VERY PECUi.IAR WAY.

Charles O'Conor was one of the

greatest lawyers in America. By his

great ability he planted himself firm

ly at the head of the bar. Once, how

ever, he was nicely beaten by James

W. Gerard, who was his opponent in

an important case.

When Mr. O'Conor produced his first

witness Mr. Gerard rose and said:

“Mr. O'Conor, what do you propose to

show by this witness?” Mr. O'Conor

told what he wished to prove. “It is

useless to Waste the time of the court

and jury in proving that,” said the

other; “I admit it.” Mr. O'Conor then

called his next witness, and the same

question and answer were repeated.

“I admit it,” said Mr. Gerard; “do not

let us waste time.” Another witness

began, and Mr. Gerard interrupted:

“I admit all you say you are going to

prove. Let us hurry along.”

With a rapidity which almost took

O'Conor's breath away all the facts

which he had accumulated were ac

cepted wholesale. Then he rested his

case, and Gerard, for the defense, call

ed no witnesses, but at once began his

address to the jury.

“Gentlemen of the jury,” said he,

“some of you know me personally. I

have no doubt those of you who are

not personally acquainted with me

know me by reputation. Now, gentle

men, you know that if my client had

been guilty of any fraud, I should be

the last man on earth to admit it. I

should hide it from you, I should cover

it up, I should fight. Fight—and I

know how to fight—against the proof

of it getting in evidence. If my client

had been guilty of fraud do you think

I would admit it? No! No! Never!

Never! Never!” Here he looked at

his watch. “Gentlemen, excuse my

brevity. I have an engagement to

dine to-day and my time is almost up;

I will detain you no longer.”

He won his case.—The Law Stud

ents Helper.

RECENT DECISIONS.

The duty of a railroad company as

to the safe condition of a depot and

waitingroom is extended in Jordan vs.

New York, N. H. &. H. R. Co. 165

Mass. 346, 32 L. R. A. 101, to the case

of a toilet room opening out of a wait

ing room, and the company is held

liable for injury to a lady who fell

through a dangerous hole in such

toilet room when it was not lighted.

A mistake of the ticket agent in a un

ion depot, in giving a passenger a tick

et for a different road from that

which was desired, is held, in Scott vs.

Cleveland, C. C. & St. L. R. Co. (Ind.)

32 L. R. A. 154, to be a mistake for

which the railroad company whose

ticket was given by mistake was not

liable, although the agent had author

ity to sell tickets for both companies,

since his breach of duty was that of

the company whose ticket was desir

ed.

Where a light, gauzy dress of a lady

passenger on an open Street car was

set on fire by a match carelessly

thrown by another passenger after

lighting a cigarette, it was held, in

Sullivan Vs. Jefferson Ave. R. Co.

(Mo.) 32 L. R. A. 167, that the street

railway company was not liable, if

the servant in charge of the car was

not chargeable With any negligence.

The failure of a person to look in

both directions for the approach of a

car before attempting to cross a

street-railway track at a street cross

ing is held, in Cincinnati St. R. Co.

vs. Snell, 53 Ohio St. 172, 32 L. R. A.

276, to make a question for the jury

as to his negligence, but not to con

stitute negligence per se.

The power of selectmen to cut and

trim trees overhanging a highway

without the consent of the Owner, for

the purpose of changing the location

of telegraph or telephone wires, is

held, in Bradley v. Southern N. E.

Telph. Co. 66 Conn. 559, 32 L. R. A.

280, to be denied by the Connecticut

statute prohibiting telegraph or tele

phone companies to injure any tree

Without the owner's Consent.
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DISTRICT COURT.

THE PUBLISHER

of the Minnesota Law Journal is anxious

to extend the usefulness of the magazine

in the state, and it is our aim to report as

many District Court decisions as possible.

But to ensure this end we look to our sub

scribers throughout the state. We shall

be glad to receive memoranda of cases

deciding new or doubtful points, and hope

that this means will be taken to preserve

important decisions by voluntary effort on

the part of those interested in such cases.

Peter McHardy vs. John Rost.

(District Court, St. Louis County.)

Appeal from Justice Court-Affidavit.

Chester McKusick, for plaintiff. T. W.

Murphy, for defendant.

Moer, J. Defendant appealed from

a judgment rendered against him in

justice court, and in filing the affidavit

of appeal required by Sec. 5068, G. S.

’94, the justice before"whom such affi

davit was sworn to, failed or neglect

ed, inadvertently or otherwise, to at

tach his signature to the jurat, and the

affidavit was filed without the name

of the justice who administered the

oath. Plaintiff and respondent made

a motion to dismiss the appeal in dis

trict court for the reason that no

proper affidavit of appeal had been

made and filed. The defendant show

ed by affidavits that such failure to

affix the name of the justice was an

oversight and asked leave to “amend”

the return. Held, that such affidavit

was fatally defective, and the proper

affidavit being a jurisdictional prere

quisite to a valid appeal, the motion

to dismiss appeal must be granted.

And that it is impossible to amend

such error.

A. J. Milner et al., vs. Anna W. Martin.

(District Court, St. Louis Co. 12467.)

Supplementary Proceedings—Trust

Estate.

Appointment of receiver to take rents

and profits due a beneficiary of an ex

preSS trust. Refused.

O. L. Young, for plaintiffs; S. T. & Wm.

Harrison, for defendant.

C. L. Brown, (acting) Judge. Upon

the disclosure of the defendant in sup

plementary proceedings before a ref

eree, the plaintiffs made a motion to

have a receiver appointed for defend

ant. The report of the referee showed

that defendant had an interest in real

estate in Several Southern States,

which interest was held by a trustee

outside of the state and the rents and

profits of this property were given to

defendant as the beneficiary of the

trust. That these rents amounted to

about $40.00 per month, but that they

were not more than was necessary for

the support and maintenance of de

fendant. Plaintiffs demanded a re

ceiver upon the ground that such

moneys were not exempt under the

provisions of Sec. 5459, G. S. '94, and

that property outside of the state

could be reached by this procedure,

citing Towne vs. Goldberg, 35 Minn.

231, S. C. 28 N. W. 254. Defendant

contended that, under Sec. 4286, G. S.

'94, relating to uses and trusts, ex

empted all such proceeds of a trust es

tate necessary for the support of the

person for whose benefit the trust

was created. That this last Sec

tion allows defendant such sum, not

withstanding the fact that the real
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estate is situate in another state

Where uses and trusts may be govern

ed by a different statute than ours,

and the motion for appointment of re

ceiver must be denied.

Sam Russell vs. Peter Larson.

(District Court, St. Louis Co., 10707.)

Executions—Renewals After Return

Unsatisfied.

J. B. Richards for Plaintiff. Eckman &

Stevenson for defendant.

Brown, C. L. (acting) Judge. Plain

tiff recovered judgment against de

fendant on July 26th, 1896, and on the

same day issued execution thereon.

Thereafter the sheriff made demand:

under such execution, for the payment

thereof, and upon payment not being

made, and finding no property upon

which to levy, the sheriff returned the

execution as wholly unsatisfied and

“no property found.” This execution

together with such return was filed

in the clerk's office on August 1, 1896.

On August 25, the clerk, at the request

of the plaintiff's attorney, extracted

£he old execution from the files and

endorsed a renewal for sixty days on

the back thereof and delivered it to

the sheriff. The sheriff on the next

day proceeded to levy upon various

tracts of real estate under and by vir

tue of the old execution thus renewed.

Defendant made a motion to recall,

vacate, and quash such writ of execu

tion and to dismiss the levy thereun

der. Held, that such execution was a

good and valid execution properly is

sued; that under Sec. 5445, G. S.

'94, an execution that has been re

turned unsatisfied, may always be re

newed within sixty days of its former

issue or renewal; and that defend

ant's contention that such renewal

must be made “on the return,” or on

return day, was not the correct inter

pretation of that section. Defendant

cited State vs. Boettger, 39 Mo. App.

684.

Young Lightpate—How long does

a man have to study if he wants to be

a good lawyer?

Lawyer Sharpe—Why do you ask

that question?

“Because I am thinking of studying

law myself.”

“Five hundred years.”

Henry Lamb and Sons vs. Augusta S. Pope.

(District Court, Ramsey County.)

c(No. 65257.)

Supplementary Proceedings—Trust

Funds—Income Exempt.

Where real and personal property is de

vised and bequeathed to trustees abso

lutely, with a direction to pay over the

income derived therefrom to a daugh

ter, during her life, for the support of

herself and family, and at her death

to convey, pay over and deliver said

property to her lawful issue, if any,

and if no such issue, then to the sur

viving children of the testator, such in

come in the hands of the trustees can

not be reached in supplementary pro

ceedings by a judgment creditor of the

daughter.

This cause came before the Court

and was heard upon a motion made

by the plaintiffs for an order appoint

ing a receiver in this action and di

recting the above named defendant to

give to said receiver an order on the

St. Paul Trust Co., and the other trus

ees under the will of her deceased fa

ther, the late Henry H. Sibley, to pay

to said receiver out of the first moneys

coming to the possession of said trus

tees in the month of Oct., A. D. 1896,as

trustees under said will for defend

ant's use, a sum sufficient to pay the

balance of the plaintiff's judgment,

and the cost of these supplementary

proceedings and the fees of such re

ceiver, and that said receiver be order

ed to collect said moneys.

J. W. Pinch, Esq., for motion. John B.

Sanborn, Esq., contra.

Kelly, J. The important question

raised by this motion is, can the trust

fund, or the trust estate, set apart by

the last will of -the late Hon. H. H.

Sibley, for the support during life of

his daughter, (the defendant,) and her

family, to go to her children after her

death, be reached in supplementary

p10ceedings by the creditors of the

daughter?

So far as this jurisdiction is concern

ed, it is a question of first impressions,

no adjudicated case on the point being

found on the Minnesota reports. And

the Courts of other states are some

what divided.

By his last will, Gen. Sibley provid

ed substantially as follows:

After the payment of his debts, ex

pense of administration, etc., all the

rest and residue of the estate, personal

and real, is bequeathed and devised to

the St. Paul Trust Company and

others named, as trustees and to their
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successors as such, and unto their as

signs in trust as follows: To have the

absolute and immediate posession and

control of all of said rest and residue,

to lease the same or any part of it, to

collect rents and incolues thereof, to

grant, bargain, sell and convey the

same, or any of it, in their discretion,

to invest and reinvest the same, and

the proceeds thereof in such securi

ties, real or personal, as they shall

deem best. The trustees are direct

ed as soon as practicable to divide

the estate in their hands into as many

parts as there are lawful children sur

viving at the date of his death (includ

ing a share for a dead child's chil

dren,) as nearly equal in value as may

be, and apportion the particular share,

as so divided, which shall appertain to

each of said children of the testator

or to the lawful issue of any deceas

ed child. The share apportioned to

any lawful issue of any deceased child

is to be immediately paid over and

conveyed to the beneficiary guardian.

In case the testator's daughters, Au

gusta A. Pope and Sarah J. Young,

or either of them, be living at the

time of the above division, the will

says the trustees, “shall continue to

hold their said respective shares for

and during the natural lives of said

daughters, respectively and the trus

tees are given the same full and ab

solute control of each said share and

with full power to sell and convey the

same, or any thereof, at their pleasure

and discretion as is given to the trus

tees with reference to the whole in

divided residue of the estate in the

first instance. They are, however, di

rected to pay over to such daughter

“the entire net incomes and profits

which shall be by them collected for

her share, for and during her natural

life.” At the death of either daughter

the trustees must “convey, pay over

and deliver * * the share of

said rest and residue apportioned - to

deceased daughter and all the securi

ties pertaining to the same, to the law

ful issue of such deceased child, if

any;” if no such issue, then said share

of such deceased daughter is given ab

solutely to the surviving children of

the testator.

Then follows these provisions: “Pro

vided, however, that the trustees may

in their discretion use, not to exceed

$5000 of the principal of either share,

in buying a home for either daughter

* * * to be occupied by her

free of rent during life.”

“And provided further, that said

trustees may, in the exercise of their

sound judgment and discretion, ad

vance and pay over to any of my said

daughters, any part of said principal

so apportioned to her share, including

the home so purchased, if any, in the

event that such advancement or ad

vancements shall, in their judgment

be found necessary for the economical

support of such daughter. But in no

event shall Such advancements be

made when the income from Such

share shall be sufficient, in the judg

ment of said trustees, for the prudent

and economical support and mainten

ence of such daughter.”

It is entirely plain that the testator

intended to make provision from his

own estate for the prudent and eco

nomical support of the defendant,

his daughter, during her life; and that

the principal from Which this in

come was to be gathered should be

preserved, if possible, and go (1) to the

lawful children of the deceased

(laughter, and this failing, (2) to the

surviving children of the testator.

The trust is valid under the rule in

Minnesota, both as to the personal and

the real property involved.

In Re Tower's estate, 49 Minn. 371.

It is an active trust. The entire es

tate is vested in the trustees, with ab

solute power of alienation at any time

and within their discretion, subject,

or course, to the purposes of the trust.

The defendant takes no title, legal or

equitable to the principal estate, cer

tainly none in this state by statute, so

far as the real property is concerned.

Sec. 4289. Stats. of Minn., 1894. Bar

nett's appeal. 46 Pa. St. 392, (86 Am.

Dec. 502.)

But it is claimed that this defendant

is entitled by the will as a matter of

right to receive from the trustees the

“entire net income and profits which

shall be by them collected for her

share,” of her father's estate for and

during her natural life, and this in

come and these profits become her

property themoment they come into the

trustees hands, and like any unexempt

property may be reached by her cred

itors. And it is argued, with force and

plausibility, that as the testator in
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this regard has left nothing to the dis

Cretion of the trustees, and as he has

failed to say, in so many words, in

his will, that his bounty to his daught

el' shall be free from demands of

creditors, or her own improvidence,

the cause at bar fails to come within

the rules laid down in the American

cases, and particularly in Nichols vs.

Eaton, 91 U. S. (1st. Otto) 716–730, re

lied on by defendant's counsel.

This argument though plausible is

fallacious. The defendant may en

..force the performance of the trust, but

she has no such absolute right to the

income arising therefrom,as it reaches

the hands of the trustees, as is here

claimed. If She had, she could assign

it. If she can assign it at all, she can

anticipate the whole income for life,

and sell and assign the whole, and by

so doing defeat the object of the trust.

So far as the income arises from real

property she is forbidden by statute to

assign. Sec. 4292, Stat. Minn. 1894,

reads:

“No person beneficially interested in

a trust for the receipt of rents and

profits of lands can assign, or in any

manner dispose of such interest; but

the rights and interest of every person

for whose benefit a trust for the pay

ment of a sum in gross is created is

assignable.”

I can see no reason why the Court

should not apply the same rule as to

personalty that the legislature has

made for realty. If defendant's in

terest in the income is not such as she

may assign, then clearly her creditor

cannot invoke the Court's authority

to compel her to do that which the

policy of the law forbids her to do

Voluntarily. And moreover, in the

case at bar the income arises both

from real and personal property. I

hold, therefore, both from principle

and by authority cited herein, the de

fendant cannot lawfully assign any

of the income of the trust estate while

in the hands of the trustees.

Now I know it is the duty of honest

people, when they are able, to pay

their debts. People who are not hon

est recognize no duty, and are not

worth mentioning. And I believe it

to be the duty of the courts to aid in

the collection of debts by all proper

means, in all proper cases. But if it

becomes necessary, when the Court's

aid is invoked, to violate a principle

of justice as sacred as is the right of

any creditor to be paid, then the Court

will hesitate. And in this case I hesi

tate, because the testator, Gen. Sibley,

was under no obligation, legal or mor

al, to pay the defendant's debts—past

or future. He was morally obligated

to provide as far as he could,

for her support and the support

of her children. He had the ab

solute right, however,to dispose in any

lawful manner, of his surplus estate,

as he pleased. And the disposition he

has made of his own—being lawful—

Should not be thwarted.

To apply this income in any manner

contrary to the testator's will, the

terms of which violate no law is to

deny to him the right to dispose of

his own property. And that right

should be as sacredly guarded as the

right of his daughter's creditors to

be paid.

To compel the application of the in

come and profits arising out of the

parcel of the testator's estate, set

aside by his will for the defendant's

support is, by the inexorable logic of

the case, to take the principal estate.

For the reason, if this creditor can

subject it, so can others. If part of

the income can be taken, all may be

taken. The income failing entirely

the trustees must, if they carry out

the provisions last quoted of the will

apply more or less of the principal for

the support of the defendant. Thus,

not only will the testator's bounty to

his own daughter fail of its object as

to her, but the testator's grand-chil

dren will be deprived of what is in

tended for their use.

In any event the effect of an uncon

dititional application of this income

to defendant's debts will defeat the

will of the testator, and Substitute for

it the order of the Court, which ought

not to be done.

The sole object of the trust created

by the testator was to provide a sup

port for the defendant and her chil

dren, which was to be secured to her

and them in any event. Otherwise he

would not have given and devised this

estate in trust at all. The precise ob

ject of the trust was to prevent,

among other things, what is sought to

be here accomplished. And it seems

to me lame logic, to argue that be



No. 8] THE MINNESOTA LAW JOURNAL. 155

cause the testator did not say in exact

words that his bounty was intended

to be applied solely for defendant's

support and that no creditor could

take it, therefore a creditor may take

it, although by so doing the trust it

self lawfully created by the testator

is defeated.

The doctrine contended for by plain

tiffs has its origin in the English

Courts, where it has been held that a

will which is designed to secure to a

beneficiary an income from real ör

personal property free from liability

for his debts, is void from public pol

icy as a fraud on the rights of credit

ors. Brandon vs. Brandon, 18.

But the English rule is not support

ed by sound reason and has been dis

tinctly repudiated by the Supreme

Court of the United States in Nichols

vs. Eaton, supra; to the reasoning of

which I confidently refer.

The trend of American legislation

and the weight of authority in the

State courts of last resort is also to

the same effect. (See extended note

to Garland VS. Garland, 24 Am. St.

Rep. 686.)

Particularly applicable to the case at

bar is the opinion of the Court of Ap

peals of New York in Campbell as Re

ceiver etc., vs. Mary K. E. Foster, et

al., 35 N. Y. 361, where the facts are

similar and One of the Statutes Con

sidered almost identical. While this

decision might be grounded on the

language of a New York statute not

found in our laws, yet the Court

placed it also upon the gen

eral reasoning arising from the

facts. And that portion of

opinion beginning on page 370

sustains the View here taken. The

Collclusion reached is that on principle

the cestuj qui trust has no such in

terest in the trust fund, or the income

arising therefrom while in the hands

of the trustee, which could be lawfully

assigned by her or appropriated - by

her creditors. It will be seen that we

leave a statute like New York forbid

ing the beneficiary in a trust for the

receipt of rents and profits of lands,

from assigning or in any manner dis

posing of such interest. Sec. 4292 Stat.

Minn. 1894. And the Court by anal

ogy reasoned that the same rule

should apply to the income where

the trust fund was personal property.

In the case at bar the principal from

which the income arises is both per

sonal and real property.

It will not do to say that a person in

receipt of an income from a trust es

tate thus held exempt, wrongs his

creditors by refusing to pay his

just debts out of it although

able. The same thing may be

said as to those who hold and

use homesteads and other property ex

empt by law. The question is not one

of morals, but one of law. And no

creditor is wronged in law when for

bidden to enforce his judgment

against his creditor's homestead be

cause he knew or ought to have

known the homestead Was ex

empt when he extended the credit. So

also as to estates and their income

held in trust. The instrument creat

ing the trust is of public record, to be

examined by those interested, and all

men are charged with a knowledge of

the law.

Of course there are exceptions to the

rule I have announced.

A trust fraudulent as to credit

ors in its inception is also fraud

ulent. And it may be, that even

in the case of a Valid trust,

where the income provided for the

support of the beneficiary is grossly

excessive for that purpose, a court

of equity should compel the bene

ficiary to apply the excess, or a por

tion of it, to the payment of his or her

debt. Sec. 4286, Stat. Minn. indicates

the legislative view in this respect as

to the rents and profits of lands held

in trust under certain conditions. But

the case at bar does not come within

either exception.

As to $20.00 moneys in defendant's

possession from other sources when

the order was served, there is no need

to go to the expense of a receiver.

That may be paid and applied as in

dicated in the order.

Criticism, although severe and caus

tic, of a book placed before the public,

is held, in Dowling V. I.ivingstone

(Mich.) 32 L. R. A. 104, to be lawful

so long as it is directed to literary

composition and theories, and not to

the personal character of the author.
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Decision of Supreme Court. '

Swan vs. Munch, Johnson vs. Munch. Hoitm

vs. Munch, C. T. Carlson vs. Munch, A. C.

Carlson vs. Munch.

Prescription—Title to Land.

A wrongful entry upon land under a

claim of right, inconsistent with the

title of the true owner, with continued

possession and the exercise of acts of

ownership hostile to the rights of the

owner, but without any pretense of

paper title, may ripen into title by pre

scription. Village of Glencoe v. Wads

worth, 48 Minn. 402, followed.

Same-Easement—Continuous Use.

This rule applies to an easement in real

property, and where the claimant

needs the use of the property from time

to time, and so uses it, this is a suffi

ciently continuous use to be adverse,

although it is not constant.

Same-Flowage of Land by Sluicing Dam.

Rule applied and held, that the building

of a dam across Snake river, and the

continued adverse use of the dam,

whereby the water of the river was ob

structed, and thereby overflowed plain

tiff's land during the months of April,

May and June in each year,for the pur

pose of sluicing logs, for a period of fif

teen years, was sufficient to create an

easement in plaintiff's premises by

prescription during the said three

months in each year.

These five cases by stipulation were

tried together before Hon. F. M.

Crosby and a jury in the District

Court of Pine County. At the conclu

sion of the testimony defendant mov

ed the Court to instruct the jury in

each case to find a Verdict for the de

fendant. This motion was denied and

the jury in each case found a verdict

for the plaintiff. Defendant mov

ed for new trials and the motions were

denied. From the orders refusing new

trials these appeals were taken.

Robertson Howard and S. G. L. Roberts

for Appellant.

It is a Well settled rule of law that

the use of an easement for more than

the period prescribed by the statute of

limitations will be presumed to be un

der a claim of right and adverse, and

sufficient to establish a right by pre

scription, and that a party disputing

such right must rebut and overcome

this presumption of law by proving

that the user was by actual license or

permission. Cox vs. Forest, 60 Md.

79-80, Williams vs. Nelson, 23 Pick.

141-147; O'Dowd vs. O'Daniel, (Ky.)

10 S W. Rep. 639; Blake vs. Everit, 1

Allen, 348; Hammond vs. Zennar, 21

N. Y. 118; Bollovar Mfg. Co. vs. Ne

posit Co., 16 Pick 241; Colburn Vs.

Marsh, 22 N. Y. Supt. 990, 993; Olney

vs. Fenner, 2 R. I. 211; Garrett vs.

Jackson, 20 Pa. Stat. 33; Wagner vs.

Hippler, (Pa.) 13 Alt. Rep. 81; Grace

Chuch vs. Dobbins, (Pa.) 25 Atl. Rep.

1120; Rogerson vs. Shepard, (W. Va.)

10 S. E. Rep. 632-635; Holly vs. Mc

Call, 37 Ala. 21-30; Perry vs. Garfield,

37 Vt. 310; Union Water Works vs.

Crary, 25 Cal. 509; School District V.S.

Lynch, 33 Conn. 334; Carmody vs.

Marooney, (Wis.) 58 N. W. Rep. 110;

Costello vs. Edson, 44 Minn. 135; Vil

lage of Glencoe vs. Wadsworth, 48

Minn. 402; Dean vs. Goddard, 55 Minn.

298.

In these cases the very existence,

and use of the dam, and the resulting

flowage were so open, notorious and

hostile, that knowledge on the part of

the land owners must be presumed as

a matter of law, and if they slept on

their rights for more than the statut

ory period the right to flow was ac

quired. Perrin v. Garfield, 37 Vt. 311;

Arbuckle v. Ward, 29 Vt. 551.

The acquisition of this right was not

affected by the lowering of the water

by droughts, leakage, or destruction

of the dam. Indeed, the repairing and

rebuilding of the dam was an open

and hostile assertion of a right to Con

tinue to flow the lands. Wood V. Kel

ly, 30 Maine, 47; Geranger v. Sum

mers, 2 ired. 229; Hoag V. De Larm,

30 Wis. 591, 595.

What constitutes a requisite con

tinuity of enjoyment to gain thereby

a prescriptive right to an easement

depends upon the character and ua

ture of the right claimed. Carr v.

Foster, cited Washb, Easement,” p.

103; 2 Greenleaf Evid. sec. 544; Win

nipisogee Lake Co. V. Young, 40 N.

H. 436; Alcorn v. Saddler, (Miss.) 14

So. Rep. 444, 445; Bodfish v. Bodfish,

105 Mass. 317; Cox v. Forrest, 60 Md.

79-80; Mnfg. Co. v. Swift, 89 Mich.

503; Water Co. v. Rogers, 83 Cal. 10.

The easement here claimed is the

right to flow the lands whenever

necessary to raise a sufficient head of

water to sluice logs. It is only dur

ing April, May, and June that logs

are sluiced, and if during those

months every year for more than fif

teen years such n head has been rais

ed as did flood the lands, the ease
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ment was acquired by such yearly

flowing.

The evidence on behalf of ‘lefend

ant, which plaintiffs have not even at

tempted to rebut, shows such 1low

age, and the district judge should

have granted defendant's motions to

direct Verdicts in her favor. There

was no question of fact to subunit to

the jury.

L. J. McKusick and J. C. Nethaway, for

respondents.

The court properly submitted to the

jury the question as to whether de

fendant entered upon plaintiff's lands

under color of right or title with an

intention upon her part to oust the

plaintiffs of possession. To consti

tute a right by prescription it must

be shown by the claimant that he en

tered upon the property under claim

of right or title with an intention to

Oust the owner, and that is a question

of fact to be submitted to the jury.

Whitney v. Powell, 1 Phin. (Wis.) 115;

Harvey v. Tyler, 2 Wall. 349; Wa

zetta v. Great Northern Ry. Co., 46

Minn. 505; Bedell v. Shaw, 59 N. Y.

46; Pepper v. Dowd, 39 Wis. 528; St.

Paul & D. Ry. Co. v. Hinckley, 54 N.

W. Rep. 588; Harper v. Morse, 21

S. W. Rep. 517; Goss v. Walwood, 90

N. Y. G38; Ayres v. Riddle, 54 N. W.

Rep. 588; Arnold v. Stevens, 24 Pick.

106; Tyler Eject., p. 859-874; Hacker

v. Hortumes, 74 Wis. 25; Armijo v.

Armijo, 13 Pac. Rep. 92.

The rule is that evidence of adverse

possession must be strictly construed,

and the party asserting a prescriptive

right, has the burden of proof. Sny

der V. Palmer, 29 Wis. 226; Barfield

v. Barrette, 73 Wis. 468; Tyler Ejeet.

874, 875; Bedell v. Shaw, 59 N. Y.

46; Smith v. Estell, 87 Tex. 264;

Sargent v. Ballard, 9 Pick. 251; White

V. Long, 24 Pick, 319; Stevens V.

Taft, 11 Gray, 33; 2 Greenleaf Evid.

sec. 539; Davies v. Stevens, 7 C. &

P. (Eng.) 570; Jarvis v. Dean, 3 Bing.

447; Polly v. McCall, 37 Ala. 20.

Buck, J. Five separate actions were

brought by different plaintiffs all

against the same defendant, Munch,

to recover damages caused by the

Overflowing of a portion of the lands

owned by each of the respective plain

tiffs by the operation of the Chen

gwatona sluicing dam on Snake river,

which was originally built in 1849.

The material allegations in each com

plaint are as follows: “That on or

about the month of September, A. D.

1876, the defendant erected a dam to

a great height across the Snake river,

at the town of Chengwatona, in said

county and state, and below the plain

tiff's land above described, and ever

since has kept the same up, and has

thereby obstructed and stopped dur

ing all that time the natural flow of

the water of said river, and raised it

up in the bed of said river, and back

ed it up upon said land during the

months of April, May, and June in

each year, and at other times, injur

ing, destroying, and rendering said

land unsuitable for agricultural pur

poses, for which said lands are chiefly

adapted.” By reason of the facts al

leged, each plaintiff claimed damages

for the years 1891, 1892, 1893, 1894,

and 1895. Defendant, in her answer,

put in a general denial, and then al

leged as follows: “That the dam

mentioned in the complaint was erect

ed in the year 1849, and has ever since

been maintained and operated; that

said dam, for more than twenty years

prior to 1890, and up to the present

time, has been owned by her, and has

been so maintained and operated by

her; that during all of said time the

Waters of Said Snake river have been

'aised by Said dam and set back so as

to cause that portion of the land de

scribed in the complaint which it is

alleged therein has been injured by

the operation of said dam to be con

tinuously, uninterruptedly, adversely

to the owners thereof, and under

claim of right on part of defendant

so to do, submerged and overflowed.”

By stipulation the five cases were tri

ed together and a separate verdict

rendered in each case in favor of the

plaintiff. In the months of October

and November, 1877, the dam had be

come rotten, and was rebuilt, and sub

stantial repairs made upon it, in 1887,

and considerable improvements made

upon it in 1889, and the north wing re

built about the Winter of 1894. More

or less repairs were made upon the

dam annually. The testimony on the

part of the defendant showed quite

conclusively that she or her predecess

ors have been in the open, visible, hos

tile, notorious, and continuous posses
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sion of the dam for more than fifteen

years prior to the commencement of

this action, and that this condition ap

plied to the portion of the premises of

the different plaintiffs in controversy

during the months of April, May and

June of each year during that period of

time by reason of the natural flow of

the water in Snake river having

been obstructed and stopped by the

dam, which caused the water to over

flow the natural channel of the river,

and flow back upon the plaintiff's

lands, destroying the grass thereon

growing, and rendering the land unfit

for raising crops. In the case of

Dean v. Goddard, 55 Minn. 290, 56

N. W. 1060, this court said: “The in

tent to claim by adverse possession

may be inferred from the nature of

the occupancy, and the possessory

acts necessary to constitute adverse

possession depend upon the character

of the property, its location, and the

purposes for which it is ordinarily fit

or adapted. Actual residence upon

the premises is not necessary, nor is it

incumbent upon the adverse possessor

to make oral declarations of his ad

Verse claim. The mere fact that time

may intervene between successive

acts of occupancy while the party is

temporarily absent, engaged in busi

ness,-as in cutting logs to be sawed

into lumber to be piled and stored on

the premises by such party,–will not

destroy his continuity of possession.”

A wrongful entry upon land, with

continued possession, without any pre

tense of paper title, but under a claim

of right inconsistent with the title of

the true owner, and the exercise of

acts of possession hostile to his rights

in the land, may ripen into title by

prescription. Village of Glencoe v.

Wadsworth, 48 Minn. 402, 51 N. W.

377. Such use or adverse possession

must be enjoyed by actual entry, and

under such circumstances as will in

dicate that it is claimed as a matter

of right. The true owner's rights

must be invaded by such hostile acts

as would constitute grounds for action

against the adverse claimant or in

truder, and under such circumstances

as to make the possession appear to

be for the benefit of the claim

ant. Is this doctrine applicable to an

easement in real property, where the

essential elements necessary to consti

tute adverse possession exist only three

months in the year, and where during

the other nine months of the year the

premises are in the actual use and pos

Session of the owner in fee? We an

swer this question in the affirmative.

During the months of April, May, and

June in each recurring season there

has been a continuous use of the prem

ises by the defendant or her predeces

sors by overflowing them with water

for the purpose of floating logs down

the Snake river to the sawmills and

to the markets of the country. Where

the claimant needs the use of the ease

ment from time to time, and so uses

it, there is a sufficiently continuous

use to be adverse, although it is not

constant. Manufacturing Co. v. Swift,

89 Mich. 503, 50 N. W. 1001; Water Co.

v. Rogers, 83 Cal. 10, 23 Pac. 196. It

is evident that the building of this

dam in 1849, and its use since then for

raising water three months in each

year for sluicing logs, indicates that

such purpose was intended not to be

temporary, but permanent, and is

greatly for the benefit of the public in

assisting it to thus have their logs

conveyed from the great pine regions

of the state to the mills and markets

of the country. Its use for such pur

pose would not be either practicable

or profitable more than the three

months named, with each recurring

year. It is a matter of public notori

ety, as well as a matter of evidence

in this case, that these great log drives

are moved during the months named

in each year, and to keep up this flow

of water during this entire period

would be useless to the public, and ex

pensive to the defendant. Other than

during the three months named the

plaintiffs have the use and benefit of

the premises, and as the defendant

uses it only when her needs and pub

lic necessity requires her to do so, this

is a continuous use, and an omission

to use it when not needed would not

disprove a continuity of use, or defeat

her right to an easement by prescrip

tion. The premises are situated sev

eral miles distant from the dam in

question, and, notwithstanding their

annual overflow by reason of the erec

tion of the dam, none of the plaintiffs

appear to have raised any objections
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thereto, but seem to have acquiesced

therein. They well knew of the hos

tile acts of the defendant, by thus over:

flowing their lands, and who thus un

mistakably indicated an assertion of

right to enjoy the use of the premises,

and the purpose for which it was so

used. When defendant assumed pos

Session and use of the premises the

plaintiffs would stop using it, and on

ly resume its use when defendant's

occupancy again ceased. There was

no trick or artifice on the part of the

defendant, but an open and notorious

taking possession of the premises by

the defendant for her use and needs,

and whereby the public were also

benefitted. These acts were notice to

the owners that defendant was occupy

ing the premises under a claim of right.

When there has been a continuous use

of an easement for 20 years, unex

plained, it will be presumed to have

been under a claim of right, and ad

Verse, and will be sufficient to estab

a right by prescription, and to author

ize the presumption of a grant, unless

contradicted or explained. Washb.

Easem. (4th Ed.) p. 156, par. 31, and

cases cited in note 5. Carmody V. Mul

rooney, 87 Wis. 552, 58 N. W. 1109.

Under the laws of this state the 20

years use has been changed to 15.

There was no controversy as to the

use of the premises by the defendant

for the period of 15 years, using them

when she saw fit during the three

months named, without asking leave

of the plaintiffs, and without objec

tion; and such uninterrupted enjoy

ment for that period gives a title or

easement by adverse possession for

the three months each year. If there

Was any Serious question whether the

claimant entered upon the property un

der claim of right or title with intent

to oust the owner, that question would

doubtless have to be submitted to the

jury. But the actual entry and con

tinuous use of the premises by defend

ant for a period of 15 years were ad

mitted or conclusively proven. The

plaintiffs contend that defendant's en

try was tortious, and therefore could

not be under claim of right; but, as

we have already stated, this is imma

terial. There was no evidence intro

duced which tended to rebut the pre

Sumption arising from the 15-years use

of the premises by defendant that she

Was in possession and so using it under

a claim of right and adversely; hence

there was no controverted question of

fact upon this point to be submitted to

the jury. Order reversed.

PERSONALS.

Duluth

L. E. Judson has severed his con

nection with the firm of Wash

burn, Lewis & Judson, and has gone

to New York City to locate. The firm

is now Washburn, Lewis & Bailey, the

new member being W. D. Bailey.

The candidates for the two district

judgeships have all been selected.

The Republicans having chosen J. D.

Ensign for re-election, and Wm. A.

Cant as Judge Morris' successor. The

Democrats and Populists have nomin

ated Alfred Jaques and Rodger S.

Powell.

A. E. McCordic, formerly of Mc

Cordic & Crosby, has gone to Chicago

to accept a position as attorney for a

bank.

Minneapolis–

The undersigned announce that they

have formed a copartnership for the

general practice of law, under the firm

name of Welch, Hayne, Hubachek &

Conlin, with offices at 612-615 Bank of

Commerce building. Victor J. Welch,

Marcus P. Hayne, Frank R. Hub

achek, Henry Conlin.

Judge F. B. Bailey, a prominent and

well known practitioner of Minneapo

lis, died at his home in that city of

paralysis on September 30th.

Judge Bailey was born in Portland,

Me., in 1839, and was of Puritan de

scent. He came to Minnesota in 1875,

and settled in Minneapolis, entering

the office of Lochren, McNair & Gil

fillan. He served several terms as

municipal judge.

Judge Bailey was widely respected

and in every sense an honor to an

honorable profession. The Bar Asso

ciation of which he was an active

member will take suitable action in

respect to his memory.
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St. Paul

H. V. Rutherford will remove to

New York City soon.

J. L. McDonald, P. M. Quist and T.

R. Kane have formed a partnership

with offices in the Globe building.

F. M. Dudley, land attorney of the

N. P. R. R. has removed to Tacoma,

Wash.

Thomas T. Fauntleroy of St. Louis,

Mo., has been attending court in the

Twin Cities. His calls upon his many

friends were short. Always glad to

See you, Thomas.

Horton & Denegre, of N. Y. Life

Building, have removed to their old

quarters in the Gilfillan Block.

Palmer & Dickinson have removed

their offices from the Globe Building

to the St. Paul Fire and Marine Build

ing.

J. L. McDonald is in Washington

where he has a case before the su

preme court.

Judge Kerr has entirely recovered

from his recent severe illness and has

returned to his home and his work.

F. D. Rice, of the late firm of

Kueffner, Fauntleroy & Rice has open

ed an office in the N. Y. Life Building.

Mr. Kueffner will occupy the offices

lately vacated by Horton & Denegre

in the same building.

Renville

R. T. Daly, the leading attorney of

Renville, was recently married to Lily

J. Johnson of that place.

A statute making it unlawful for

any person to consign by common car

rier to any commission merchant or

sale market at any time any elk,

moose, caribou, or deer, or any part

thereof, except the head or skin, is

held, in State, Corcoran, v. Chapel

(Minn.) 32 L. R. A. 131, to be a valid

exercise of the police power; and the

right of one who kills game is held

not to be unlimited, but subject to all

police laws of the state.

The Law as a Little Joker.—With

an evident fancy for jokes that are re

versible a judge in a recent case says:

“Jokes are sometimes taken seriously

by the young and inexperienced in the

deceptive ways of the business world,

and if such is the case, and thereby

the person deceived is led to give val

uable services in the full belief and

expectation that the joker is in ear

nest, the law will also take the joker

at his word, and give him good rea

son to smile. The law discounten

ances deceit, even practiced under the

form of a jest, if the weak, immature,

or confiding are thereby imposed on

to their injury.”

The right of a person to accumulate

surface waters on his own land, and

by means of a ditch discharge them in

a volume upon the land of another,

is denied in Jacobson vs. Van Boening

(Neb.) 32 L. R. A. 229, and an injunc

tion against an attempt to do so is

sustained.

An appraiser chosen by an insurer

who demands that an umpire be se

lected who does not live in the vicin

ity of the property is held in Hicker

son vs. German-American Ins. Co.

(Tenn.) 32 L. R. A. 172, to constitute

in effect a waiver of arbitration, be

cause the demand is unreasonable.

A person attempting to cross a rail

road track when his view of an ap

proaching train is obstructed only by

the smoke from a train which is going

in the opposite direction is held, in

Oleson vs. Lake Shore & M. S. R. Co.

(Ind.) 32 L. R. A. 149, to be guilty

of contributory negligence notwith

standing the smoke concealed the com

ing train.

A stringent law governing the busi

ness of junk dealers and pawnbrokers

and dealers in secondhand goods is

sustained in Grand Rapids vs. Braudy

(Mich.) 32 L. R. A. 116. This required

not only a license, but a bond of

$2,000 from a junk dealer or second

hand dealer, and one of $5,000 from a

pawnbroker and also required an in

dorsement by twelve freeholders upon

ar: application for a license. A note

to this case collates the authorities on

police power over business of this

kind.
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As a result of the recent election,

Hon. O. B. Lewis, of St. Paul, will

occupy the seat now held by Hon. J.

J. Egan on the district court bench of

Ramsey County. Hon. David F. Simp

son takes the place of Hon. C. M.

Pond in the 4th Judicial District, and

Hon. A. H. Snow, succeeds Hon. O. B.

CONSTITUTIONAL AMENDMENTS AND

REVISION.

The returns have not yet been can

vassed by the secretary of state, but

it is assured that all of the constitu

tional amendments proposed to the

people at the last general election were

ratified. But the act proposing a con

Vention to revise the constitution was

lost. A majority of the people voting

upon the question of revision were in

favor of such revision, but in order

to carry, it had to receive a majority

of all the votes cast at the election.

It did not receive quite one hundred

thousand votes and the total number

cast for the electors for president

reached more than three hundred and

forty thousand.

The amendments to the constitution

only require a majority of the votes

cast upon the particular amendment

in order to carry.

The constitutional provisions are as

follows:

Art. XIV, Sec. 1. Amendments to

the Constitution. “* * * And if it

shall appear, in a manner to be pro

vided by law, that a majority of the

voters present and voting shall have

ratified such alterations or amend
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ments the same shall be valid to all

intents and purposes as a part of the

Constitution.”

In construing this provision the Su

preme Court held that an amendment

is ratified if it receives a majority of

all the votes in its favor, though it

be less than a majority of Votes cast

at the same election for Other pur

Dayton vs. City of St. Paul, 22

Minn. 400.

Art. XIV, Sec. 2. Constitutional

Convention. “* * * And if a major

ity of all the electors voting at said

election shall have voted for a conven

tion, the legislature shall, at their

next session, provide by law for call

ing the same. * * *”

This, as construed by the Supreme

Court, requires a majority of the elec

tors voting at the general election at

which the law is submitted.

Taylor vs. Taylor, 10 Minn. 107.

Dayton vs. City of St. Paul, supra.

It is very doubtful if we shall ever

have a revision of the Constitution un

less the question is brought before the

people more prominently than it was

at the last election. A very Small

proportion of the voters knew any

thing about the matter and the fact

that more votes were cast for than

against it does not show anything, for

large numbers of voters simply voted

“yes” to each Constitutional ques

tion, without knowing anything about

it. This election shows conclusively

that some measure should be adopted

for bringing constitutional amend

ments before the people for discus

sion, so that an intelligent vote cane

be cast upon them.

We call attention to the decision of

our Supreme Court in the case of

State ex rel. H. W. Childs, attorney

general, Richard L. Gorman et al.,

relators, vs. John Copeland, which has

just been handed down and which is

reported in this number of the Jour

nal.

The Supreme Court goes very ex

haustively into the constitutionality

of local option laws. It also very

clearly defines what is and what is

not special legislation.

Speaking of the latter portion of

Sec. 33, Art. 4, of the Constitution,

which provides that the legislature

may repeal any existing special or lo

cal law, but shall not amend, extend

or modify the same, the Court

says: “This allows a special law to

be totally repealed by a special law,

and, as held in the Sullivan case, it

allows the partial repeal or modifica

tion, by a general law, of all special

laws so far as inconsistent with it.

Such a general law is not special leg

islation at all. But as before stated

this constitutional provision does not

permit a special law to be partially re

pealed or modified by special law. * *

Hon. Homer C. Eller, of the Ram

sey County bar, died at his home in

St. Paul, on the third of November

after a very short illness. On the 7th

of November the regular business on

the special term calendar of the Dis

trict Court was dispensed with and the

bar of Ramsey County met to pay

tribute to his memory. The meeting

was a very impressive one and many

eloquent and just eulogies were de

livered by attorneys who had prac

ticed at the bar with Judge Eller for

a great number of years. The closing

address was made by Judge H. R.

Brill, as the representative of the

bench and was as follows:

“Sympathy for the living and the

desire to Speak well of the dead often

lead to the use of extravagant phrases

on an occasion like this. It is rare ln

deed, when, without any mental reser

Vation we may use only words of

praise in speaking of the character

and life of any man living or dead.

The memory of Homer C. Eller needs

no fulsome flattery. To speak the

whole truth concerning him is to pro

nounce his eulogy. My acquaintance

with Mr. Eller began when he came

to St. Paul. In the common struggles

and hardships incident to that early

period of our professional lives, we

were brought into close relations. I

early came to admire his character

and qualities, and as the years have

gone my regard for him has steadily

strengthened, and to me as to many

of us, his death is a personal loss.

Judge Eller was always a close and

thorough student, he was always un

selfish and helpful; he was always the

soul of honor. He was early fitted to

take high rank in the profession, but

he lacked the self-assertion and push

of many less capable men, and his

advancement came comparatively

slowly. But the years of waiting were

not wasted, as is too often the case

in such circumstances. He was con

tinually enriching his mind with the

learning of the profession, and the

work he had to do was done so well

that the bench, the bar and the com

munity came at last to realize that he

was no common man. By patient in

dustry and force of character, with

out the adventurous aids which have

raised so many men to prominence,

the drummer boy of the Civil War

came to occupy the front rank of a

learned and powerful profession. He

was a leader at a bar noted for its

ability. Success came slowly, but it

was a success of which any man might

have been proud, and it was a success

based upon merit alone.

With a wondrous capacity for

work, an unusual acquaintance with

the precedents, a clear perception, the

ability to apply principles to facts with

celerity, and a conscientious judgment.

no safer counsellor ever advised cli

ent or addressed the court. His char
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acter was so correct and his manner

was so kindly that he had not an

enemy. More than that he had the

regard of all who knew him, and the

affection of all who knew him well.

As simple and unaffected as a child,

as modest and gentle as a Woman, as

wise as a sage, as brave as a lion, as

loyal to the truth as the needle to the

pole, we earnestly commend our de

parted brother to the young men of

our profession as a model upon which

they may safely shape their lives and

character.

“He needs no tears who lived a noble

life;

We will not weep for him who did so

well,

But we will gather round the hearth

and tell

The story of his strife.”

Such homage suits him well,

Bet: than funeral pomp or pealing

bell.”

The bench heartily concurs in all

that has been said by members of the

bar, and it is ordered that the memo

rial presented be spread upon the

minutes of the court.

NOTE .

The United States Supreme Court

awarded $5000 damages to Harriet

Monroe from the New York World

for surreptitious publication of her

World's Fair Ode.

Judge Baker, of the United States

Court at Indianapolis recently granted

a restraining order to S. C. Bram

kamp, of Cincinnati, against the

American Wire Nail Trust.

The woman suffrage amendment to

the constitution was defeated in Cali

fornia at the recent election.

In the address of Judge Thompson

before the Texas Bar Association, it

is said in substance, that the Four

teenth Amendment was never adop

ted by the voters of the legislatures of

three-fourths of the states, concurring

at the same time; but that, before a

quorum of three-fourths of the states

had been made up, cne legislature of

the state of Ohio withdrew its ratifi

cation; but that nevertheless, Mr. Se

ward, the Secretary of State, issued

his proclamauon ueclaring une amend

ment ratified. Since the preparation

of that somewhat hurried address, the

author of it has taken pains to inquire

of the Hon. Edw. I. Renick, the chief

clerk of the Department of State, as

to what the fact really was, and Mr.

Renick has courteously sent the fol

lowing data, compiled by Mr. Hamil

ton from the records of the Depart

ment of State:

“Secretary Seward, in his certificate

dated July 20, 1868, sets forth the rati

fication of the Fourteenth Amendment

by the several state legislatures, in

cluding Ohio and New Jersey; and fur

ther, that the legislatures of those two

States passed afterwards, resolutions

withdrawing their consent to the

aforesaid amenument. The conclud

ing paragraph of the certificate is as

follows: “Now, therefore, be it known

that I, William H. Seward, etc., etc.,

etc., * * * do hereby certify that if

the resolutions of the legislatures of

Ohio and New Jersey ratifying the

aforesaid amendment are to be deem

ed as remaining of full force and ef

fect, notwithstanding the subsequent

resolutions of the legislatures of those

states which purport to withdraw the

Consent of said states from such rati

fication, then the aforesaid amendment

has been ratified in the manner here

inbefore mentiond, anu so has become

valid to all intents and purposes as

part of the Constitution of the United

States. Congress by concurrent reso

lution decided that the legislatures of

the several states named, including

Ohio and New Jersey, had ratified the

Fourteenth Amendment, and there

fore declared it to be a part of the

Constitution, directing the Secretary

on State to promulgate it as such.

This was done July 28, lood.”

It will thus be seen that the pres

ence of that amendment in the Con

stitution has no better foundation than

a proclamation by the Secretary of

State and a joint resolution passed by

a partisan Congress, deciding a ques

tion of law in opposition to what every

sound lawyer knows to be the way it

should be decided. It is an elementary

principle with reference to that con

currence of minds which constitutes

a contract, tuat where a proposal for

a contract is made, the proposer can

withdraw before the other party ac

cepts. So in the case/of a contract

having numerous parties, which is to

become complete when a given quor

um is made up, it is believed to be a

principle that any subscriber can with

draw before a quorum is made up. Is

not this the rule with reference to pri

vate contracts? Is there any reason

for a different rule with , rference to

public compacts?—American Law Re

View.

M1CED THAT JUDGE.

(St. Paul Dispatch.)

So far as can -le ascertained there is

no intention on the part of the mem

bers of the legislature from this dis

trict to demand the abolishment of one

of the judges of the district court of

the Second Judicial district. The busi

ness of the courts of this district, it has

been alleged by the two or three gen

tlemen who have the “movement” in

charge, can be done by five judges and

the county saved an annual expense of

$1,500, the amount paid by the county
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in addition to the salary paid by the

state. This is the only argument that

uas been made by the parties who have

inaugurated the movement, and it is

all the argument that will ever be of

fered. It is not a good argument for

several reasons, the first of which is

that it is not true. The ousiness of

the courts of this district can not be

expeditiously disposed of by five judg

es, and it is well known that, while

business has occasionally been slack

during the past few years, it is pick

ing up daily, and there is every indi

cation that before the close of another

year the courts of this county will be

clogged the same as they are in many

of the other (11stricts where litigants

are Lorced to await the exasperating

experience of “the court's delay.” It

is the poor man who can not afford to

wait for continuances on account of a

crowded calendar, and it is une poor

man, who is generally something of a

tax payer ...mself. The petty consid

eration of the saving of $1,500 is not to

be taken into the account at all, for it

is so trifling compared to the interests

that might, and certainly would, suffer

by the abolishment of one of the judg

es that it certainly becomes utterly

insignificant. It looks as though the

consideration which has most weight

with the men who are engineering the

proposed deal is a pontical, rather than

a business one, an- as such it will be

closely investigated before it is per

mitted to pass.—St. Paul Dispatch.

CHECK HOLDER’s RIGHT TO SUE THE

BANK.

The Supreme Court of Onio, in Cin

cinnati, H. & D. R. Co. v. Metropoli

tan National Bann, 42 N. E. Rep. 700,

for the first time considered the ques

tion of the right of a check-holder

to sue the bank, and gave the authori

ties an exhaustive review. The Court

recognized the divergence of judicial

judgment upon the question and the

want of uniformity or consistency of

the precedents.

The Court made the following re

sume of the conclusions of the courts:

Because of the universal usage of

banks to cash checks drawn by a de

positor, where he has sufficient funds

standing to his credit, a duty is im

plied on the part of the bann to pay,

and the noider takes a check relying

upon this usage. Serious injury may

result to ..le holder of a check by the

refusal of a bank to pay a check

drawn against funds, for, while he

may have an action against the "raw

er which might prove delusive in the

frequent instance of the urawer's in

solvency, the wrongful action of the

bank in refusing to pay such a clueck

Would be the real cause of the loss.

The law, therefore, implies a contract

On the part of the bank with its de

positors to pay their checks as pre

sented, as long as the lund of each

depositor is sufficient to meet the

checks drawn by the respective de

positors, and it Suould, for 1.Re rea

sons, imply a contract with the check

holder to pay the same on presenta

tion. The check is treated as an equit

able assignment pro tanto, of the de

positor's funds in the hands of the

bann, and by the act of presentation

the check holder is brought in privity

with the bank, his right to sue made

complete, and he may sue t.v. drawer

of the check and the bana in one ac

tion, the former as drawer and --.e

latter as implied acceptor. He may

also sue the drawer on the dishonor of

the check, or the bank, in an action for

money had and received.

The Supreme Court of Ohio, how

ever, took side with those tribunals

which deny the right of action to the

check holder, unless the check has been

certified or accepted by the bank, in

which case it is well understood a dif

ferent aspect is given to it, and on the

ground that there was a privity of con

trace between the check holder and ue

bank, giving the former a right of ac

tion against the latter in case of de

fault in the payment of the check.

The arguments supporting the right

of the holder to maintain an action are

forcibly presented in Morse on Bank

ing, and in 2 Daniel Neg. Inst., sec.

1638, where the conflicting views are

clearly stated, and une decisions col

lated.

HUMOROUS SIDE OF LAW.

Judge Brewer, of the United States

Supreme Court, in an address to the

law students of Maryland University,

thus exhibited the humorous side of

the lawyer's character:

It is a blesed thing to be a lawyer.
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providing always that you are the

right kind; and I take it that no one is

permitted to graduate at this law

school unless he is of the right. It is

the rule of our profession to work

hard, live well and die poor. And to

such a life I most cordially invite you.

Never sign your own name as plain

tiff or defendant, but only as counsel.

One class of persons would as soon

expect to find a baby that never cried,

a woman that never talked, a Shylock

loaning money without interest, a Mor

mon advocating celibacy, a gentleman

without a cent opposed to the income

tax, or a candidate for the presidency

hurrying to express himself on the sil

ver question, as an honest lawyer.

I admit that lawyers do not support

themselves by planting potatoes or

plowing corn, though there is many an

attorney who would bless himself and

bless the bar and bless all of us if he

struck his name off the court rolls and

entered it on the books of an agricul

tural Society.

We are not, as a profession, physic

ally speaking, like Pharaoh's lean

kine. Those pictures which Dickens,

that prince of slanderers, and others

like him, draw and call attorneys, are

nothing but atrocious libels.

From time immemorial, size, physic

al as well as mental, has been consid

ered one of the qualifications of a

judge. Justice and corpulence seem

to dwell together. There appears to

be a mysterious and inexplicable con

nection between legal lore and large

abdomens. I do not know why this is,

unless it be that in order Justice may

not easily be moved by the foibles and

passions of men, she requires as firm

and as broad a foundation as possible.

George Washington's hatchet is not

popularly regarded as one of the heir

looms of the legal family. I can say,

that for over thirty years I have been

a judge, and of the many thousands of

lawyers who have appeared before

me, I have never found but a single

one upon whose word I could not de

pend.

While other professions and voca

tions are constantly putting on striped

clothes, how seldom does any lawyer

respond to a warden's roll-call.

The business man needs us to draw

his contracts, the laborer to collect his

wages, the doctor to save him from

the consequences of his mistakes, the

preacher to compel the payment of

his salary, the wife to obtain a di

vorce, and the widow to settle her hus

band's estate.

The people need us in the legislature

and in congress to hold the Offices and

draw the salaries. Every convention

and public meeting needs us to fill the

chair and occupy comfortable seats on

the platform. Every man accused of

crime needs us to establish his inno

cence through the verdict of twelve of

his peers.

In short, it may be said of us, in the

language of the itinerant vender of

soap, “everybouy needs us,” and, 11ke

that very useful article, nothing tends

to keep society so clean as the pres

ence of a lawyer.

Blot from American history the law

yer and all that he has done and you

will rob it of more than half its glory.

Remove from our society to-day the

lawyer, with the work that he does,

and you will leave society as dry and

shiftless as the sands that sweep over

Sahara.

THE ACT KNOWN AS THE TORRENS

LAW UNCONSTITUTIONAL AND

VoIlo.

Supreme Court of Illinois. Opinion

filed November 9, 1896.

The People ex rel. The state's ALtor

ney v. Samuel B. Chase.

Appeal from County Court of Cook

County.

The Torrens law governing the

transfer of land and the registration of

land titles has been declared by the su

preme court of Illinois to be unconsti

tutional, and therefore void.

The opinion, written by Justice W.

Wilkin, and filed in Ottawa, considers

only one of the half dozen contentions

raised in the appeal from the lower

court, namely, that the act confers

judicial powers upon the registrar of

titles or county recorder, in contra

vention of article 6, section 1 of the

state constitution, which provides that

judicial powers shall be confined ex

clusively and without exception to the

courts. This contention is wholly sus

tained.

The decision is unanimous, Justices

Magruder, Craig, Carter, Baker, Phil

lips and Cartwright concurring in the

opinion as written by Justice Wilkin.
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The case is remanded to the circuit

court and judgment of ouster is or

dered to be entered against Samuel R.

Chase as registrar of land titles under

the act. Thus the effects of the Chi

cago real estate board, assisted by the

best legal talent, persistently exerted

for more than five years and brought

to bear on a commission of inquiry,

two sessions of the general assembly,

a county election and the state courts,

end in defeat.

HOW THE SUPREME COURT DECIDEs

CASES.

Justice Harlan, of the Supreme Court

of the United States, at a banquet in

Cincinnati, Ohio, Oct. 3d, gave the

following interesting account of the

methods pursued by that Jo..y in de

ciding cases before it:

“In my intercourse with mem_ers of

the bar I nave found to my great sur

prise that the impression prevails with

some that cases, after being suomit

ted, are divided among the judges, and

that the court bases its judgment in

each one wholly upon the report made

by Some one judge, to w.om the case

has been assigned for examination and

report. I have met with lawyers who

actually believed that the opinion was

written belore the case was -cided in

conference, and that the only member

of the court who fully examined the

record and brief was the one who pre

pared the decisions.

It is my duty to say that the busi

ness of our court is not conducted in

any such mode. Each justice is fur

nished with a printed copy of the rec

Ord and briefs at his chambers before

the case is taken up for consideration.

...ie cases are thoroughly discussed in

conference—the discussion in some be

ing necessarily more extended than in

others. The discussion being con

cluded, and it is never concluded until

each member of the court has salu

all that he desires to say—the roll is

called and each justice present and

participating in the decision votes to

affirm, reverse or modify as his ex

amination and reflection suggests.

The chief Justice, after the conference,

and without consulung his brethren,

distributes the cases so decided, for

opinions. No justice knows at the

time he votes in a particular case that

he will be asked to become the organ

of the court in that case, nor does any

member of the court ask that a par

ticular case be assigned to him.

The next step is the preparation of

the opinion by the justice to whom it

has been assigned. The opinion, when

prepared, is privately printeu, and a

copy placed in the hands of each mem

ber of the court for examination and

criticism. It is examined by each jus

tice and returned to the author with

such criticisms and objections as are

deemed necessary. If these objections

are of a serious kind, affecting the

general trend of the opinion, the

attention of the justices is called

to them and they may be passed

upon. The author adopts such

suggestions of mere form as his

views. If objections are urged to

which the writer does not agree, they

are considered in conference, and are

sustained or overruled as the majority

may determine. The opinion is re

printed so as to express the final con

clusions of the court, and then filed.

Thus, you will observe, not only is

the utmost care taken to make the

opinion express --e views of the court,

but that the final judgment rests, in

every case declued, on the examination

by each member of the court of the

record and briefs. Let me say that,

during my entire service on the su

preme court, I have not known a sin

gle instance in which the court has

determined a case merely upon the re

port of one or more justices as to what

was contained in the record and as to

wnat questions were properay present

ed by it. When you find an opinion

of the court on file and published, the

profession have the right to take it

as expressing the deliberate views of

the court, based upon a careful ex

amination of the records and briefs by

each justice participating in the de

cision.”

Book REVIEWS.

Studies in Civil Law and its re

lation to the Law of England and

America. By William Wirt Howe,

Late Justice of the Supreme Court of

Louisiana. 12mo. 329 pages. Little

Brown Co., Boston, Mass., 1896, $2.50

cloth; $3.00 sheep.

This valuable book was especially

designed to meet the requirements of

students, being the result of a course

of exceptionally able lectures on the

study of the Civil Law delivered by its

author in Yale University in 1894.

The first part of the volume is de

voted to the growth and condition of

the Roman law, its evolution and per

fection, and subsequent introduction

and influence in England. Then fol

lows a very clear exposition of the

workings of the Civil Law, with its

division as to persons, things, rights,

etc., and the Roman mode of proced

ure. The book also contains a sketch

of the famous Louisiana jurist, Judge

Francois-Xavier Martin, and closes

with eleven appendixes containing the

twelve tables of the Roman law, the

Institutes of Gaius, and essay on the

Canon law, an account of the recep

tion of the Roman law in Germany,

etc.

The author has eminently well suc

ceeded in his purpose, as stated in the
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dedicatory preface, “to make the work

interesting, if possible, to the student,

and especially to show how in the law

as in every other department of hu

man thought what we call the new has

been continually developed from what

we call the old.” As a whole it is a

most valuable work for the Student as

an introduction to the study of the

civil law.

Federal Jurisdiction and Procedure.

By William A. Maury. Lowdermilk

& Co., Washington, D.C., 1896. Paper

$1.00.

The object of this little volume is

to place before the lawyer in a con

venient form the Act of March 3rd,

1891, C, 157, (26 Stat. 829), and acts

amendatory thereof, establishing the

Circuit Court of Appeals, and defining

and regulating the jurisdiction of the

Circuit Courts of the United States.

It also contains the several provisions

of the Constitution bearing on the ju

dicial power, and certain provisions

of the Revised Statutes appertaining

to that power, and regulating the orig

inal and appellate jurisdiction of the

Supreme Court of the United States,

together with the rules of that court

which supplement the last mentioned

provisions.

The appendix contains an excellent

selection of forms for Federal prac

tice, prepared by the clerk of the Su

preme Court.

Lawyers with Federal practice will

find this little work very useful. An

index would, perhaps, make it more

eonvenient.

WHAT KANSAs MAY DO.

Washington, Nov. 20.—Should the

Kansas Populists enact a law making

Mexican dollars a legal tender, a con

stitutional question of prime impor

tance will arise for decision by the

United States Supreme Court, which

unquestionably would have a case

brought before it to test sucu a law.

The constitution, section 10, declares

that no saue shall “coin money, emit

b1 is of credit, make anything but

gold and silver coin a tender in pay

ment of debts.”

It has been contended that under

this provision 1xansas could make

Mexican silver dollars a legal tender

within her borders, but generally it

has been believed that under this and

other constitutional provisions, includ

ing that forbidu..ng the impairment of

eontracts, any such law would be held

invalid by the courts.

PERSONALS.

St. Paul—

George B. Edgerton, Arthur M.

Wickwire and Frederick D. Rice have

formed a partnership for the practice

of law under the firm name of Edger

ton, Wickwire & Rice, with offices at

804 New York Life Building.

Mr. John A. Larimore, has removed

his office to rooms No. 505-506 Oneida

Block, Minneapolis, Minn., where he

will continue the practice of law.

The Globe Building in St. Paul is

fast filling up with lawyers. W. G.

White, S. P. Crosby, M. R. Tyler and

Thompson & Thompson have recently

moved into it.

J. D. Kerr, partner of ex-Senator

John C. Spooner, of Wisconsin, has ac

cepted the position of land attorney for

the Northern Pacific road, with head

quarters in this city.

George Bealz and Michael J. Costello

took the oath of office before the Su

preme Court recently, and were ad

mitted to practice law in the courts

of this state.

The following persons passed the le

gal examination given by the state

board, and will be admitted to prac

tice law: L. Sperry, Owatonna; J. A.

Anderegg, Kasota; J. T. Jones, George

E. Dickson, Minneapolis; W. E. Dam

pier, Geo. Bealz, St. Paul; A. E. Clark,

Montevideo.

Samuel M. Davis of the firm of

Davis & Pierce was recently married

to Miss Mabel Keith.

Minneapolis–

The engagement is announced of

Robert S. Kolliner, of the firm of

Peterson & Kolliner, to Miss Otille

Newmann.

Fairmount—

Shanks & Rooney have dissolved

partnership. M. E. L. Shanks succeed

ing to the business.

Madison—

Frank Palmer of this place and T. J.

McElligott, of Bellingham, Minn., have

formed a partnership, with offices here

and at Bellingham.

Stewartville

O. E. Hammer succeeds the old firm

of Whitney & Hammer.

Thomas T. Fauntleroy, who re

moved to St. Louis in July, has been

appointed Provisional Judge of the

Court of Criminal Correction. How is

this for five months?
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LITERARY NOTES.

The frontispiece of the November

Review of Reviews is a map of the

Hon. W. J. Bryan's wonderful stump

ing tour of 20,000 miles up and down

the country, from the Missouri River

to the Atlantic seaboard.

This magazine also publishes several

important and interesting articles on

the latest phases of the Eastern Ques

tion, especially from the British point

of view. Mr. W. T. Stead's survey of

the subject, entitled “The Eastern

Ogre; or, St. George to the Rescue,”

is extremely characteristic and sugges

tive; the Review also offers a remark

able symposium of current thought on

“What should be done with Turkey'?”

as the pressing problem of the hour.

Jacob A. Riis, the author of “How

the Other Half Lives,” publishes in

the November Atlantic a series of rea

listic and pathetic sketches of tone

ment life in New York City. He

groups them under the title “Out of the

Book of Humanity,” and in each Cne

of them there is dramatic mower

enough for a two-volume novel.

CONTRIBUTORY NEGLIGENCE.

The doctrine of contributory negli

gence as applied in the courts, has

more frequently defeated justice and

shielded the wrong doer, than any

other so-called principle known to

American judicature. It is positively

refreshing that in one instance it has

been denied recognition. Some weeks

ago a policeman in Pittsburg, Pa.,

while patroling his beat, in trying to

remove a 11ve wire from the sidewalk,

where people were passing, was killed.

His widow sued the Electric Company,

obtaining a judgment of $5,000 for

damages. The company's attorneys

filed a motion for a new trial, claiming

contributory negligence. Judge Mc

Clung rendered a brief but conclusive

opinion denying the mov.un, in which

he raised the unorthodox and novel

point that it was the duty of the police

officer to protect the lives of the pedes

trians, by removing the wire, even

though it meant death to him, and the

law would not say to him that his

primary duty was to consider his own

safety.—Chicago Law Journal.

ExercTANCY, RELEASE BY HEIR

APPARENT.

A covenant by an heir apparent to

relinquish his expectancy in certain

property is sustained in Re Garcelon's

Estate (Cal.) 32 L. A. R. 595, and it is

held that Code provisions against

transferring a mere possibility, not

coupled with an interest, do not apply.

In a note to the case are found the

authorities as to the validity of trans

actions between an heir and his anceS

tor relative to the former's expectancy.

CLIPPINGS.

Members of a mutual insurance coln

pany who have lawful policies on the

assessment plan are held, in Corey v.

Sherman (Iowa) 32 L. R. A. 490, to

have a good defense against assess

ment for losses on cash policies which

were unlawfully issued, even if they

knew of such issue, if they did not

do anything to estop themselves from

denying such liability. The whole sub

ject of liability of members of mutual

fire insurance companies is treated in

a note accompanying this case.

The right of an employee to waive

the protection of a statute requiring

cog wheels to be guarded is sustained

in Knisley v. Pratt (N. Y.) 32 L. R. A.

367, and it is held that where the risk

is obvious it is assumed by engaging

in the Work.

'ine duty of insulating electric light

wires running on the outside of a

building is held, in Griffin v. United

Electric Light Co. (Mass.) 32 L. R. A.

400, to be due to every person who for

purpose of business is rightfully upon

the premises. With this case is a note

collecting the authorities as to negli

gence in respect to electric wires in or

upon buildings.

Injury to an employe of a telegraph

company caused by accidental contact

of the telegraph wires with electric

light wires attached to the same poles

was held, in Western Union Teleg. Co.

v. McMullen (N. J.) 32 L. R. A. 351, to

raise questions for the jury as to the

negligence of the employer and of the

employee. The annotation to the case

reviews the authorities on liability of

an electric company to its employees

for injury caused by an electric shock.

The bad, dilapidated, and ruinous

condition of a railroad and its engines,

on account of which it is prevented

from running a train on a return trip

at stipulated time is held, in Hansley

v. Jamesville & W. R. Co. (N. C.) 32

L. R. A. 543, to render the company

liable to a passenger whom it is una

ble to carry on his return trip for com

pensatory damages but not for pnui

tive damages, in the absence of any

personal insult, indignity, or intention

al wrong to him. A note to Unis case

reviews the authoritfes on the liabil

ity to a passenger for default or delay

in running a railroad train.

Mandamus to compel the officers of

a corporation to call a special meeting

of stockholders is held proper in Bas

sett vs. Atwater (Conn.) 32 L. R. A.

575, when they had refused to call the

meeting as requested in accordance

with a by-law and as required by

statute. The cases in which manda

mus to enforce corporate by-laws has

been considered are found in a note to

this case.
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A promise to pay an expert witness

a reasonable compensation in addition

to statutory fees, when he is engaged

in advance of the trial, is held, in Barr

rus v. Phaneuf (Mass.) 32 L. R. A. 619,

to be based on sufficient consideration

and the right thereto is held not to be

waived by afterwards testifying on re

ceipt of statutory fees, without first

claiming the promised compensation,

even if he is not asked any questions

calling for his opinion as an expert.

Promises made in jest to a minor

living with a near relative other than

a parent, in respect to compensation

are held, in Plate v. Durst (W.Va.) 32

L. R. A. 404, to be binding on the

promisor when they have been ac

cepted in good faith and services ren

dered in reliance upon them.

The right of a parent to advise a son

to separate from his wife is sustained

in Tucker v. Tucker (Miss.) 32 L. R. A.

623, provided the advice is given

through proper parental motives for

the son's welfare and happiness in

stead of through malice.

The mere existence of cross ease

ments in stairs, hallways, skylight.

and heating apparatus situated partly

on the premises of adjoining owners

who erected a common building there

on is held, in Barr v. Lamaster (Neb.)

32 L. R. A. 451, to give no right to par

tition, but such reciprocal easements

may be enforced in equity when the

remedy at law is insufficient.

A promise to extend the time for

payment of an instalment due on a

conditional sale or lease of goods is

held, in Cole v. Hines (Md.) 32 L. R.

A. 455, to be a waiver of forfeiture

for default which will prevent assert

ing it before the expiration of the ex

tended time.

CALLFORNIA IRRIGATION LAW.

In the supreme court of the United

States the irrigation law of California

has been upheld. Decision was in the

case of the Fall Brook Irrigation Com

pany against Maria King Bradley, and

it reverses a late ruling of the United

States district court for California.

Chief Justice Fuller dissented.

TELEPHONE.

One’s right to direct through a tele

phone that his name may be signed to

a bond by another is sustained in Long

v. Goodwin (C. P.).5 Pa. Dist. R. 335,

in a case where a signature to the

bond was thus directed by the plaintiff

in an attachment case.

LEGAL POINTs.

Rivers-And so, if you caught a man

in the act of robbing your chicken

house you would shoot him, would

you? How do you get around the

Commandment, “Thou shalt not kill?”

Brooks—That was an ex-post-facto

law. It is unconstitutional.

Must Bathe in Public—Much has

been said recently about the right of

privacy, but now comes a big law

book which says “public baths are al

So necessary to health.” This seems

to place a hygienic but bashful person

between time—public—and the deep

Sea.

Descriptive Names—The spirit of

litigation finds fitting expression in

the title of the recently reported case

of Damm v. Damm. In this case both

parties were women, but the contro

versy may not have been less spirited

on that account.

Judge E. H. Gary, one of the man

agers of the Chicago Bar Association,

loves a quiet jest. A man came into

his office in the Rookery Building the

other day and said he would like to

get a divorce.

“What are the grounds?” asked the

lawyer, who doesn't like divorce cases

anyway.

“Well, my wife manes me ge, up in

the middle of the night and pack that

blooming, yelling baby up and down

the room by the solid ...our. It's not

right. There is no reason nor law—”

“Ah, but there is law,” said Judge

Gary.

“What, I would like to know?”

“The law of common carrier,” salu

the counselor calmly. “And it runs

against all fathers of crying babies, I

guess.”

In North Carolina liquor may not be

sold Sunday except on a physicians

prescription. A dentist gave a pre

scription, the liquor was sold, the drug

gist was arrested, and the supreme

court has just passed upon the case.

The court holds what “if dentists came

within the term ‘physician, as used in

the code, section 11, “toothache would

become alarmingly more prevalent

than “snake bite. The very first den

tal surgeon's prescription for tooth

ache coming before us is for ‘one pint

of whisky.’ And there are thirty-two

teeth in a full set, each of which might

ache Sunday.
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LIABILITY OF A LUNATIC FOR

NEGLIGENCE.

The case of Williams v. Hays, which

has been appearing in various New

York Courts at irregular intervals dur

ing the last two years, and which

probably has not even yet been finally

decided, is remarkable for the human

as well as legal interest that attaches

to it. The facts of the case are re

freshingly unusual. The defendant,

who was one of several joint owners

in a vessel, contracted with his co

OWners to sail her under certain con

ditions, not necessary to be here de

tailed, but which, the court decided,

made him not an agent but a charter

er, or owner pro hac vice. On a voy

age south the Vessel met with severe

Storms, and her captain, the defend

ant, for more than two days was al

most constantly on duty. Finally, be

coming exhausted, he went to his

cabin. The mate who had been left in

charge, having found that the rudder

was broken, went down for the cap

tain and brought him on deck. The

latter refused to recognize that the

vessel was in danger, and declined the

aid of two tug-boats, the masters of

both of which offered to tow him to

safety. In consequence, the vessel

drifted on shore in broad daylight, and

became a total wreck. The assignee

of the rights of the company that in

sured the vessel brought suit. The de

fendant captain's sole defence was

that from the time he entered his

cabin till he found himself in the life

saving station he was totally uncon

Scious and insane.

In November, 1894, the case came

before the Court of Appeals squarely

on the question: Is one, insane by act

of God, liable for torts of negligence?

By a bare majority, the court decided

in the affirmative, but added: “If the

defendant had become insane solely

in consequence of his efforts to save

the vessel during the storm, we would

have had a different case to deal with.

He was not responsible for the storm,

and while it was raging his efforts to

save the vessel were tireless and un

ceasing, and if he thus became men

tally and physically incompetent to

give the vessel any further care, it

might be claimed that his want of care

ought not to be attributed to him as a

fault. In reference to such a case, we

do not now express any opinion.”

Williams v. Hays, 143 N. Y. 442. Af

ter a new trial, this reserved question

came before the Supreme Court, which

held that, applying the principle stated

by the Court of Appeals, it could

make no possible difference how the

defendant became insane, or “What

caused the disease or mental condition

that prevented him from exercising

the care or skill that he was bound to

exercise.” Williams v. Hays, 37 N. Y.

Supp. 708.

The position of the Supreme Court is

undoubtedly logical and necessary. If

the general rule holds liable one ren

dered insane by act of God, it would

require an unwholesome exercise of in

genuity to make an exception in favor

of one rendered insane by extra and

commendable effort. The proposition

laid down by the Court of Appeals, on

the other hand, seems hardly detens

ible. It is a subject on which there is

a wide disagreement of the authorities

(see 10 Harvard Law Review, 65), and

which therefore may well be settled

in the pure light of reason. The Court

of Appeals rested its decision on two

grounds. First, that public policy re

quired that a lunatic should be liable,

which view appears to be largely

fanciful; and second and chiefly, that

if where one of two innocent persons

must bear a loss, he must bear it

whose act caused it.” This last propo

sition clearly belongs to the doctrine

of absolute liability, which wis never

to be defended with adequate reason.

and which is now generally discredit

ed. Even the Court of Appeals, in the

principal case, while laying down a

1ule of absolute liability showed an

unwillingness to stand squarely on

such a doctrine by reserving opinion on

a possible phase of the case before

them. A theory, the advocates of

which are forced to striking inconsis

tencies, does not commend itself to

reason. The modern and enlightened

view is thus stated by Beven, Vol. 1,

p. 52, 2d ed.: “Liability for trespass

is not absolute and in any event, but

dependent on the existence of fault.”

(Also Brown v. Kendall, 6 Cush. 292.

Holmes on the Common Law, 77 et

seq.) If blame or fault is indeed the

basis of liability in tort, how can one

blamelessly and totally insane be lia

ble for the consequence of his negli

gence? To hold that he is, certainly

is a step in the Wrong direction.—Har

ward Law Review.



THE TIINNESOTA LAW JOURNAL.

Communications in regard to the Contents of the Journal should be addressed to the

Publisher, FRANK. P. DUFRESNE, St. Paul, Minn.

REPORTERS.

M. S. SAUNDERS, Rochester.

JNO. A. LARIMORE, St. Paul.

A. COFFMAN. St. James.

WILLIAM RUSSELL, St. Cloud. WILLIAM BURNS, Winona.

GEO. H. SELovER, Wabasha

A. E. DoE, Stillwater.

DISTRIC, "

ThE PUBLISHER

of the Minnesota Law Journal is anxious

to extend the usefulness of the magazine

in the state, and it is our aim to report as

many District Court decisions as possible.

But to ensure this end we look to our sub

scribers throughout the state. We shall

be glad to receive memoranda of cases

deciding new or doubtful points, and hope

that this means will be taken to preserve

important decisions by voluntary effort on

the part of those interested in such cases

Schirmer vs. Lettau.

(District Court, Ramsey County.)

Costs in Partition.

S. C. Olmstead, Esq., for plaintiff.

Otis, J. Under Gen. Stat. Minn. 1894,

section 5815, providing that in parti

tion proceedings, “the costs, charges

and disbursements of partition shall

be paid by the parties respectively en

titled to share in the land,” reasonable

allowance for the services of plaintiff's

attorney, above taxable costs, is au

thorized.

(Ed. The same ruling was made by

Judge Williston in the case of Young

vs. McDonald in the District Court of

Washington County. See, also, Grau

sel vs. Smith, 48. N. W. Rep. 616

(Mich.)

Mary E. Markoe vs. Ralston J. Markoe.

(District court, Ramsey County.No. 65691.)

Divorce—Desertion.

E. S. Durment, Esq., for plaintiff.

Charles Conradis, Esq., for defendant.

Complaint alleged wilful desertion

on 12th of February, 1895. Answer

denied desertion, but alleged that de

fendant left home, with full consent

and at the solicitation of plaintiff, for

COURT.

the purpose of improving his financial

circumstances.

Otis, J. This action having been

tried and submitted, the Court finds

as facts:

1. The names, ages, marriage, resi

dence and cohabitation as husband

and wife of plaintiff and defendant are

as alleged in folios 1 and 2 of the

complaint.

2. At une time 0, said marriage

plaintiff was a widow with an infant

child, who after said marriage was by

legal proceedings in this court duly

adopted by plaintiff and defendant

and its name changed to Stanley E.

Markoe.

3. On Feb. 12, 1895, with plaintiff's

full knowledge and consent and upon

her urgent solicitation, defendant went

to the Pacific coast, leaving his wife

and child in St. Paul. for the pur

pose of improving his financial con

dition and earning a livelihood for

himself and his said family and with

like privity and consent has ever since

been absent and remained away with

like purpose, but intending to return

to his wife and family as soon as he

should accomplish said purpose, which

he had hoped and expected would

soon be brought about, and has been

always anxious, ready and willing to

return to his wife whenever she should

desire it. Defendant never at any

time deserted plaintiff, nor has he liv

ed apart from her save under the con

ditions herein set forth.

As conclusions of law, the Court

finds that plaintiff is not entitled to

any relief in this action. Let judg

ment be entered accordingly.

November 10, 1896.
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State vs. Lisbon.

(District Court, St. Louis County.)

Indictment— Forgery-Alteration

Variance.

In the trial of an indictment charg

ing forgery in the second degree, it

appeared that the signature to the in

strument was genuine but that the

instrument had been altered. Held, a

fatal variance between the pleading

and proof.

Georga Arbury, Esq., for the state; John

H. Norton, Esq., for defendant.

Defendant was indicted by the grand

jury of the crime of forgery in the

second degree, in fraudulently and

feloniously uttering and disposing of,

as true, to J. R. Carey & Co., with in

tent then and there to defraud said

J. R. Carey & Co., a certain false and

forged instrument in writing purport

ing to be an order for the payment of

money, and purporting to have been

issued by J. R. Carey & Co., &c. Upon

the trial it appeared from the evidence

that the signature to the instrument

was genuine, but that time instrument

had been altered in form. Defendant

moved to strike out the State's evi

dence on the ground that the indict

ment charged forgery and the proof

showed merely an alteration, and that

the variance was fatal. The motion

was granted, Judge Moer remarking

that the State's case was a complete

failure to prove that the original pa

per as signed by Crosby was not of

the same legal effect as the one claim

ed to be a forgery. The defendant

had a right to know what he was

charged with, and it put him in a bad

position to charge him with a forgery

without making specifications which

could be defended. The forgery con

sisted in the alteration, and it was

incumbent upon the state to show how

it was altered.

Ellen C. Washington vs. J. C., Mathews,

et al.

(District Court, Ramsey County. No.85775.)

Sale Under Execution of Several Dis

tinct Tracts of Land—When Sale

May be Vacated.

Ambrose Tighe, Esq., for plaintiff; W. G.

White, Esq., for defendant, Ware.

On Feb. 24th, 1892, S. C. Trowbridge

platted certain lands into Trowbridge's

Addition to St. Paul, and on the same

day conveyed to plaintiff lots 15 and

16 and to one N. P. Lamprey lot 17 in

said addition. Lots 15 and 16 are

contiguous and adjoining, but lot 17

does not touch or adjoin either of the

other lots. April 24, 1890, a judgment

was rendered in the Municipal Court

of St. Paul, in favor of defendant

Mathews and against said S. C. Trow

bridge. Transcript was taken to the

district court and upon an execution

issued from said district court a part

of the judgment was collected. Sept.

28, 1892, an alias (or third) execution

was issued, and on August 29, 1895,

delivered to the sheriff of Ramsey

County, who levied upon and sold the

three lots above described as one par

cel. *

Kelly, J. The plaintiff's counsel

points out many things from which he

contends this execution should be held

void, but as I will place this decision

upon One grounu, which to me seems

conclusive, I will not discuss or decide

the others. The judgment against

Trowbridge attached as a lien upon

all of Trowbridge's addition on Feb.

24, 1892, when the title was put in

him. But the owner of the judgment

in 1895 sold to satisfy his execution

thereon three parcels, all distinct and

not owned by the same person. Lots

15 and 16 were owned by the plain

tiff and lie contiguous, but lot 17 was

owned by one Lamprey and lies en

tirely separate and remote from the

others I know it has been held, de

spite the statute requiring separate

parcels of land to be sold separately,

a sale of separate parcels as one tract

is not voic, unless prejudice or injury

to the owner, by such manner of sale,

is shown or appears. Lamberton VS.

Bank, 24 Minn. 287-288. In this case

injury appears conclusively from the

facts. Because plaintiff cannot re

deem her two lots without redeeming

also Mr. Lamprey's, so Mr. L. can

not redeem his lot without redeeming

plaintiff's. The judgment creditor had

notice of this state of the title from

the records in the office of the register

of deeds. Being charged with such

notice, if for no other reason, because

he proceeded to sell irregularly, he pro

ceeded, at his peril, to sell in the

manner pursued. The owner of the

judgment can still enforce the same

so that no one will be prejudiced.

Mary E. Cheever vs. John Cheever.

(District Court, Ramsey County.)

Divorce Judgment—Motion to Vacate.
Motion to vacate default judgment

in divorce, under section 5276 Gen.

Stat. 1894, for excusable neglect, &c.,

denied.

Morphy, Ewing, Gilbert & Ewing, attor

neys for plaintiff, and Geo. W.

Granger and H. J. & A. E. Horn, at

torneys for defendant.

Plaintiff brought her action for di.
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vorce wherein the defendant appear.

ed, served his answer and was duly

served with a notice of trial thereof

for the November, 1896, term, but did

not appear at the trial, and judgment

by default was taken against him.

He thereupon obtained an order to

show cause why such judgment should

not be vacated, which order was bas

ed upon affidavits wherein he sought

to excuse his default by showing that

one of his attorneys residing at

Rochester, Minnesota, inquired of

plaintiff's attorneys who resided at St.

Paul, Minnesota, as to the manner of

setting the cases for trial in Ramsey

County, and was informed as to the

same, and was further told that this

case might not be reached until after

the middle of the month. Defendant’s

attorney believing that the case would

not be reached until after the middle

of the month was not present at the

call of the calendar when the case was

set for November 4th, and no one ap

peared for defendant at the trial.

Upon the hearing of the order to

show cause, the following decision was

filed.

Otis, J. Whether Sec. D267, Gen.

Stat. 1894 inhibits the Court from Va

cating a judgment of divorce and re

lieving a party from mistake, inadver

tence, surprise or excusable neglect

may be questioned, although it is diffi

cult to give the exception of this class

of cases from the Operation of the Sec

tion any force unless it receives con

struction.

It certainly does contemplate at least

that a party to obtain such relief must

make out a much stronger case than

is required in an ordinary civil action;

and that in the absence of fraud, wis

major, or the like intervening cause,

domestic relations once established or

disestablished shall not be disturbed.

The motion was denied, and the or

der to show cause discharged.

Albcrtine Abel, as Administratrix, etc. vs.

Butler-Ryan Company.

(District Court-Ranasey County.)

Struck Juries—Sheriff Must Person

ally Select the Names and do the

Striking.

Humphrey Barton for plaintiff.

McLaughlin & Morrison for defendant.

BRILL, J.:-After hearing counsel
for the respective parties, it is

Ordered: That the motion of the

plaintiff to quash the struck jury ven
ture in the above entitled action is

gaanted, and the struck jury is set

aside.

The first point made upon the mo

tion is that the Sheriff of

Ramsey County did not strike said

jury; did not participate in the strik

ing of the same; did not attend upon

the said striking, and did not select

the names from which said striking

was done.” The facts in this regard

are that the sheriff did not in person

participate in any of the proceedings

for obtaining the struck jury; he was

not present, and made no selection of

persons, everything in that behalf

having been done by deputy. It is

claimed by plaintiff that the duties en

joined upon the sheriff by the statute

relating to struck juries must be per

formed by him in person.

The statute relating to sheriffs pro

vides that the sheriff may appoint

deputies, but there is no statutory pro

vision which defines the general pow

ers or duties of such deputies. In the

absence of specific statutory provis

ion, the deputy of a public officer may

perform all the ministerial duties of

his principal. But he cannot perform

any judicial duties which the law

casts upon his superior.

The statute relating to struck ju

ries, after providing that a demand in

writing shall be filed with the Clerk

of the Court and that he shall deliver

a copy to the sheriff, who shall give

to both parties four days notice of the

time of the striking of the jury, pro

ceeds as follows: “At the time des

ignated, said sheriff shall attend at his

office; and in the presence of the par

ties, or their attorneys, or such of

them as attend for that purpose, shall

Select from the number of persons

qualified to serve as jurors within the

county, forty such persons as he shall

think most indifferent between the

parties, and best qualified to try such

issue; and then the party requirins

such jury, his agent or attorney, shall

first strike off one of the names, and

the opposite party, his agent or attor

ney, another, and so on alternately

until each has struck out twelve. If

either party shall not attend in per

son, or by attorney, the sheriff shall

strike for the party not attending.”

The sheriff is then required to make

a list of the names of the sixteen per

sons remaining, “and certify the same

under his hand” and to deliver the

same to the clerk, who shall issue a

venire for the persons named in the

list and deliver it “to the sheriff or

other officer,” “and such sheriff or

other officer” shall summon the per

sons named. In case the sheriff is an

interested party, or related to either

party, or does not stand indifferent be

tween them, the judge shall name

“some judicious and disinterested per

son to perform all the duties of the
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# relating to the striking of the

ury.”

The general jury lists throughout

the state are made up by the county

commissioners of each county, with

the exception of a few counties con

taining the larger cities, and in these

counties the duty is devolved upon

other officers. In the County of Ram

sey the jury lists are made by the

Judges of the District Court, the

County Assessor, and the Chairman of

the County Commissioners. The

struck jury is a special jury to try

a particular case.. And the theory

of the legislature in providing

for struck juries, apparently was,

that in particular cases a jury better

qualified to try the issues could be se

cured by the means specially provided

for obtaining these special juries, than

from the regular panel. Naturally it

would be expected that the duty of se

lecting the persons from whom such

a jury was to be drawn, would be

confided to a person of sound judg

ment, of wide acquaintance" in the

community , and of familiar, Cy with

the qualifications of persons to act as

jurors. The ancient office of sheriff is

one of the most important in the gov

ernment. The sheriff is chosen by the

electors of the county at large, and

his duties bring him into close con

tact with the people of his bailiwick.

Naturally he becomes somewhat fa

miliar with the procedure of the

courts, and it is to be expected that

he will be a man of discretion and

judgment. For these reasons it is fair

to infer that the legislature desig

nated the sheriff as the person who

should perform the duty of selecting a

jury of special qualifications. But if

the duty is to be performed by depu

ties, then there is no assurance, not

even a presumption, that it will be

performed by a person qualified for

the work,-and this is said without

any disparagement of the character or

abilities of any deputy. The deputy is

not chosen by the electors, but is ap

pointed by the sheriff alone. He is

not expected to possess the degree of

discretion required of his superior; he

exercises his duties under direction of

the sheriff; his work may be, and usu

ally is, restricted to a part only of the

many duties pertaining to the office of

his principal. He may be, and often

is, merely an office man or bookkeep

er. Now the law as quoted above re

quires that the sheriff shall select

forty such persons as he shall think

most indifferent between the parties.

and best qualified to try the issue.

The language used indicates quite

clearly an intention to designate the

person who is to perform this duty.

The duty required of the sheriff in

this particular is not a ministerial

duty; he is not liable for any mistake

he may make in judgment in his selec

tion. The duty is quasi judicial, and

it is a duty that he cannot delegate to

another. The parties are entitled to

the discretion and judgment of the

Sheriff himself. The law evident

ly contemplates that the mind

of the sheriff shall act. He must do

the thinking, and it cannot be done by

deputy. The further provision before

referred to for the appointment by the

Court “of some judicious and disinter

ested person” to act when the sheriff

is disqualified, adds strength to this

view. In other cases the coroner is to

act where the sheriff is disqualified to

perform the duties pertaining to his

office.

The only case cited by counsel (and

I have not been able to find any other)

where the question at issue here di

rectly arose, is the case of Hulse vs.

The State, 3.5 Ohio State, 421. In that

case it was held that a deputy of the

officer designated by statute to select

the names of persons for a struck jury

could not act in that behalf, but that

the duty must be performed by the

officer in person. The Ohio statute

provided that a duty enjoined by stat

ute upon a ministerial officer, or per

mitted to be done by him, might be

performed by his lawful deputy. And

the law in relation to struck juries.

while it cast the duties upon officers

other than the sheriff, was not essen

tially different from ours so far as the

principle here invoked is concerned;

except, that the provision for the ap

pointment of a person by the Court

embraced the contingency of absence

or sickness of the officer named in the

law.

It was suggested by counsel. at the

argument, that this question had been

raised in another case at a previous

term, and that the judge who heard

this motion had then held that the law

did not require the action of the sher

iff in person. But counsel was unable

to point out the case, and I cannot re

call any such ruling. If such ruling

was made, the question could not have

been fully argued or considered. ... I

feel quite clear at this time that the

objection should be sustained. It is

not to be understood, however, from

this, that other functions relating to

struck juries devolved upon the sher

iff by the law, may not be performed

by deputy.

DECISION OF SUPREME COURT.

“State ex rel. H. W. Childs, attorney gen

eral; Richard L. Gorman et al., relators.

vs. Joseph Copeland, respondent.

“Held, a local option law granting

charter powers to all the cities of a

certain class, to take effect in each

city only upon the adoption of the

same by such city, contravenes sec

tions 33 and 34 of article 4 of the Con

stitution, prohibiting special legisla

tion as to cities and requiring all laws

as to the same to be uniform in their

operation throughout the state.

“Held, further, a special law relat

ing to cities cannot be partially re
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pealed by a special law, and the same

result cannot be accomplished by a

local option law which has merely

the same effect.

“Held, accordingly, that chapter 228,

Laws of 1895, is unconstitutional. -

“The distinction noted between such

a local option law, granting such

charter powers, and a local option law

ranting power to adopt a mere by

aw or ordinance, the provisions of

which are prescribed by the legisla

ture.

“Writ of ouster granted.”

Original writ of quo warranto.

Eller & How, attorneys for relators.

w:er B. Chapin, attorney for respond

ent.

CANTY, J.:

Chapter 223. Laws of 1895, is an act

general in form, entitled “An act to

provide for departments of public

works and the making of public im

provements in cities of over one hun

dred thousand inhabitants.” It pro

vides that such department shall con

sist of three branches (1) an engineer

ing department (2) a commissioner of

public works and (3) a board of park

commissioners.

It provides that the head of the en

gineering department, or city engin

eer, shall be appointed by the mayor

on the second Tuesday in June each

even numbered year, shall hold his

office for two years and shall appoint

his assistants and the other employes

under him. (Sec. 2.) It provides also

that the commissioner of public works

shall be appointed by the mayor on

the same Tuesday and shall hold his

office for two years. (Sec. 3.) This

commissioner is to have charge of all

improvements which the city council

may order. Under the provision of the

statute he is a standing arbitrator or

referee to award all damages in con

demnation proceedings instituted by

him for the city and to assess a spec

ial tax on property specially bene

fitted to pay such damages. The act

provides for the condemnation of

property for many different city uses

and provides the mode of procedure.

It also provides for the collection of all

taxes assessed for benefits which may

become delinquent, by proceedings in

the district court. (Sec. 4, 155.)

It is also provided that the

BOARD OF PARK COMMISSION

ERS

shall consist of four members, to be

appointed by the mayor, and whose

term of office shall be four years, one

to be appointed each year.

This board is to have charge of the

parks and parkways of the city and

the improvements thereon. (Sections

115-145.) Section 146 provides: “This

act shall be enforced in any city when

ever the common council of such city

embraced within its provisions shall

adopt the same by a majority vote of

all members. * * * and all acts

and parts of acts in any charter or

special law relating to said city shall

be thereby as to said city repealed in

so far as the same relate to the sub

ject matter of this act; * * * all

general acts and parts of acts relating

to the subject matter of this act so far

as they apply to any city affected by

this act are hereby repealed.”

The only two cities in this state hav

ing 100,000 inhabitants have been Op

erating under charters consisting of

various special laws enacted before

the amendments to the constitution

prohibiting special legislation were

adopted.

The city of St. Paul has for many

years had a board of public works

provided for by some of these special

laws, which board consisted of five

members, whose duties were some

What similar to those imposed upon

the commissioner of public works by

said chapter 228, Laws of 1895.

On July 27, 1895, the common coun

cil of St. Paul adopted this act in the

manner provided by section 146 there

of. The mayor appointed , respondent

commissioner of public works under

the act. But four of the members of

the old board of public works (being

all relators herein, except the attorney

general) refused to surrender their of

fice. A writ of quo warranto was is

sued herein out of this court, to de

termine by what warrant the respon

dent claims the office of commissioner

aforesaid. -

It is claimed by relators that said

chapter 228 is

A SPECIAL LAW

and contravenes the constitutional

amendment of 1891 (Sections 33 and

34, article 4), and is unconstitutional

for the reason that it applies only to

such cities as adopt it and may be

adopted by some cities of the class

and not by others, therefore, may not

be of uniform operation throughout

the state as required by said amend

ment.

In order that the decision in this case

may not be misleading it is necessary

to examine somewhat carefully the

question of the constitutionality of lo

cal option laws.

It is generally held that a law can

not be passed to take effect if the

Voters of the whole state so decide and

that such a law cannot be upheld on

the theory that it is a law passed to

take effect upon condition; the passing

of such a law is merely an attempt

to delegate legislative power; Cooley

Congressional Law, marginal, page

120-124. See also State vs. Young, 29

Minn. page 552.

But except where it is held to be

prohibited by constitutional provisions

prohibiting special legislation it is

generally held that where municipali

ties have a special or peculiar inter

est in the law it may be passed to

take effect in such a muinicipality

when accepted by some authorative

body representing the municipality.
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£es, Con. Law, marginal page 118

Said constitutional amendment of

1891 provides:

“Sec. 32. * * * The legislature

shall pass no local or special law reg

ulating the affairs of or incorporating,

erecting or changing the lines of any

county, city, * * * provided, how

ever, that the inhibitions of local or

special laws in this section shall not

be construed to prevent the passage

of general laws or any of the subjects

enumerated. The legislature may re

peal any existing special or local law,

but shall not amend, extend or modify

any of the same.

“Sec. 34—The legislature shall pro

vide general laws for the transaction

of any business that may be prohibited

by section 1 of this amendment, and

ail such laws shall be uniform in their

operation throughout the state.”

Under these constitutional provis

ions, is 3 local option law which gives

to each of a class of cities the right to

accept or reject certain charter pow

ers constitutional? Is such general

local option law one having a uniform

operation throughout the State? How

can a law which goes into effect in

one city and does not go into effect in

another

HAVE A UNIFORM OPERATION

throughout the state?

It seems to us that the legislature

cannot bring about diverse charter

powers in different cities by enacting

any such local option law which may

result in giving different cities differ

ent charter powers, unless the same

result can be accomplished by a direct

constitutional law. The mere possi

bility that all cities of the class may

adopt the law will not save it. It must

appear at the time the law is passed

that it will have a uniform operation

throughout the state; that it will take

effect in all cities of the class, and

that the class is a proper one. The

uniform operation of the law cannot

be left to any future contingency.

Let us now consider the nature of

local option legislation with reference

to this constitutional amendment.

There is a vast difference between

delagating to some local body the pow

er to adopt the charter and the power

to adopt by-laws or ordinances. Sup:

pose for instance that a law, general

in form, was passed as the charter of

the city of a certain class; that this

law created some local body in each

city, and gave it generally a large

number of designated powers, (such as

a charter), and authorized this local
body to exercise these powers as it

saw fit, and to define their powers and

manner of election or appointment.

but provided nothing more in detail.

Such a charter, even for the class of
larger cities, might be written on four

or five pages. But would such a neb

ulous, skeleton charter be constitution

al? Would it not be likely to result

in a greater diversity of local laws,

be less uniform in its operation, and

far less a limitation on the local au

thorities than a law, or three or four

laws, general in form, which provided

three or four different kind of char

ters and left it to each local body to

adopt which it saw fit? Yet it is uni

versally conceded that the latter meth

od of providing charters or charter

powers is a

MOST PALPABLE EVASION

of the constitutional provisions pro

hibiting special legislation. Then if

the latter method of providing city

charters is unconstitutional, surely the

former method must be.

Certainly the legislature delegates

less to the local body when all the

provisions of the charter or local law

are prescribed, and the local body has

only the power to accept or reject it.

than when the whole subject is del

egated generally to the local body.

Then it is clear that, while the gen

eral power to adopt ordinances or by

laws may be delegated to such a local

body, no general power to adopt a

charter or charter provisions can be

so delegated. It also follows that if

the legislature can by general law del

egate to the local body the general

power to adopt by-laws or ordinances

on a particular subject, it may by gen

eral law limit that power by prescrib

ing the provisions which the by-law

shall contain, and leaving to the local

body merely the power to accept or

reject the by-law. Then whether or

not it is constitutional to delegate by

general local option law the power to

adopt or reject a prescribed charter

or charter provision, it is clearly con

stitutional to delegate in this manner

the power to adopt or reject a pre

scribed by-law or ordinance.

It is a well established principle

that the constitution will be interpret

ed with reference to the laws and cus

toms prevailing at the time of its

adoption and the distinction between

what is a delegation of power to

adopt a charter or charter provisions

and what is a delegation of power to

adopt a by-law or ordinances must

be determined largely by ascertaining

what had usually been the custom in

this state up to and at the time this

constitutional amendment was adopt

ed. Undoubtedly the line of this dis

tinction is somewhat ill defined. But

IF THERE IS A DOUBT

as to the constitutionality of a law.

that doubt must be resolved in favor

of its constitutionality. Therefore, if

by reference to the practice heretofore

prevailing it is doubtful whether the

delegation of power is one to adopt

charter provisions or one to adopt by

laws or ordinances, that doubt must be

resolved in favor of holding the law

delegating such power constitutional.

There is another distinction to be

considered, and that is the distinc
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tion between what the legislature can

practically do and what it cannot.

The main reason for the existence of

ordinances and by-laws has always

been that they regulated local sub

jects and matters of detail which the

legislature could not directly or prop

erly regulate by the passage of perma

nent laws, either general or special.

This old principle must be applied to

new instances which will continually

arise under the constitutional amend

ments prohibiting special legislation.

The regulation of such matters may

always be delegated in general terms

to local bodies, and it necessarily fol

lows that more limited powers may

be thus delegated by the passage of

local option laws for the regulation of

these matters. These are distinctions

which have sometimes been overlook

ed in the decisions of those states hav

ing similar constitutional provisions.

Let us notice Some of these provisions

and the decisions under them

The constitution of New Jersey pro

vides that “the legislature shall not

pass private, local or special laws reg

ulating the internal affairs of towns

(held to include cities) and counties.”

It is held by the courts of that state

that those restrictions were not in

tended to secure uniformity in the op

eration of laws and that local option

laws, otherwise general in form, giv

ing to municipalities the right to ac

cept or reject the provisions of the

law, are constitutional Paul vs. Glou

cester Co., 50 N.J. L. 585. Warner vs.

Hoagland, 51. Id., 62, 72. In re Cleve

land, 52 Id., 188.

The constitution of Pennsylvania

provides that “the general assembly

shall not pass any local or special law

* * * regulating the affairs of

counties, cities, townships.” Under

this provision it is held unconstitu

tional to delegate to municipalities the

right to accept or reject such a local

option law. Scranton School District

appeal, 113 Pa. St., 176; Frost vs.

Cherry, 122 Id., 417; Com. vs. Dens

worth, 145 Id., 172.

Neither the constitution of Pennsyl

vania or New Jersey expressly requires

that the law shall have a uniform op

eration throughout the state, but the

Pennsylvania court regards the pro

hibition of special legislation as equiv

alent to a

REQUIREMENT OF UNIFORMITY,

while the New Jersey court does not.

The constitution of Florida provides:

“The legislature shall not pass Spe

cial or local laws in any of the follow

ing cases * * * regulating county,

township and municipal business; reg

ulating the election of county, town

ship and municipal officers.

“In all cases enumerated in the pre

ceding section, and in all other cases

where a general law can be made ap

plicable, all laws small be general and

of uniform operation throughout the

state.”

“The legislature shall establish a

uniform system of county, township

and municipal government.”

Under these provisions the supreme

court of that state has held repeated

ly that a general local option law for

the organization of cities is not a law

of uniform operation throughout the

state, and therefore unconstitutional.

McConihe vs. State, 17 Fla., 258; State

vs. Stark, 18 Fla., 255; ex parte Wells,

21 Fla., 280.

The constitution of Iowa and In

diana each prohibit special legislation

as to certain matters and provide that

all laws relating to these matters

“shall be general and of uniform op

eration throughout the state.”

In Maize vs. State, 5 Ind., 342, it

was held that by reason of such con

stitutional provisions a local option

law which by its terms went into ef

fect and prohibited the sale of intoxi

cating liquor in such townships as

adopted it is unconstitutional. This

decision was approved in Lafayette,

etc., R. Co. vs. Geiger, 34 Ind., 226-7.

The supreme court of Iowa held like

wise under their constitution prohibi

tions, in State vs. Geebrick, 5 Ia., 492.

In Dalby vs. Wolf, 14 Ia., 228, the

court sustained a law authorizing the

people of the several counties to de

cide by a majority vote to restrain

hogs and sheep from running at large.

The court distinguished the case from

that in the 5 Ia., on the ground that

“they (the voters) only determine

whether a certain thing shall be done

under the law, and not whether the

law shall take effect,” as was provid

ed by the law held invalid in the 5 Ia.

From what has been said, it will ap

pear that there is but

LITTLE IN THE DISTINCTION.

The position of the Indiana and

Iowa courts that a law which can

only take effect in each municipality

on being a-opted by the same contra

venes these constitutional provisions

is, in our opinion, undoubtedly cor

rect as applied to a proper matter.

But we are of the opinion that the

prohibition or licensing of the sale of

intoxicating liquors is not such a mat

ter. These constitutional provisions

do not require the legislature to do

what is impracticable, what they have

never been able to do, to effectually

regulate the liquor traffic without re

gard to locality or local sentiment. Ex

perience has demonstrated that prohi

bition can only be enforced where

there is a strong public sentiment be

hind it, and there is a great difference

in the amount of this sentiment in

different localities in the same state.

Again, this sentiment changes from

time to time in the same locality.

Then the legislature has a right to say

that the question of license or prohi

bition in each locality is not a matter

for them to decide, or a matter to be

settled by any statute fixing absolute
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ly or permanently the status in this

respect of the whole state or of the

different localities. In the case of

Frost vs. Cherry, 122 Pa. St., 417, the

court held a local option fence law,

to take effect in each county when

adopted by the voters of that county,

unconstitutional as special legislation.

It seems to us that the same reason of

impracticability applies to a fence law

as to a license or prohibition law. It

is often utterly impracticable for the

legislature to enact an expedient un

conditional fence law. Whether the

farms should be fenced and the stock

allowed to run at large in any partic

ular locality depends wholly on very

complex local conditions, which deter

mine what is for the best interests of

the majority of the people of the lo

cality, and is a question which each

locality should usually be allowed to

settle for itself.

The distinction is between what is

properly legislation and what is prop

erly or necessarily a local by-law.

That is not a

DELEGATION OF LEGISLATIVE

POWER

to grant to some designated body pow

ers which the legislature cannot them

selves practically or efficiently exer

cise is laid down in State vs. Ry. Co.,

38 Minn., p. 298-301, and in Anderson

vs. Manchester F. Ins. Co., 59 Minn.,

p. 194-5. This distinction between

What the legislature can do and what

they cannot exists in the nature of

things, and has not been eradicated

by the constitutional provisions pro

hibiting special legislation of uniform

Operation. It seems to us that several

of the courts above mentioned have

been misled by ignoring this and fail

ing to consider that legislation contain

ing a local option provision may in

fact be merely a grant of power to

each local body to adopt or reject a

prescribed law, and, that by prescrib

ing the contents of the by-law, the

legislature have really granted less

power to each local body than if they

granted the power to pass any by-law

the local body saw fit concerning the

particular subject matter.

Let us now proceed to apply these

principles to the case at bar. The

most of the powers provided for by

said chapter 228, Laws of 1895, are

distinctively charter powers; that is,

they pertain to matters which are al

most invariably regulated by city

charters and not by the by-laws passed

under such charters. Then the legisla

ture cannot do indirectly what they

cannot do directly, and this act is not

constitutional unless the diverse re

sults which may be brought about by

the adoption of the act by one city

and the rejection of it by another can

be brought about by direct, uncondi

tional legislation. There are two cit

ies in the state having more than 100,

000 inhabitants. Can the legislature

by a direct act, provide that said

chapter 228 shall apply to the one city

and not to the other? That part of

section 146 above quoted provides

that when the act is adopted by any

city “all acts and parts of acts in any

charter or special law relating to

said city shall be thereby repealed as

to said city, so far as the same relate

to the subject matter of this act.”

Will not the adoption of this act by

one city and not by the other have the

effect of a partial repeal of a special

law? Clearly such a special law, par

tially repealing such a special law, is
unconstitutional.

It will be readily seen by any one

familiar with the charter laws of the

two cities in question that the adoption

of chapter 228 by either city will, if

the law is valid,

REPEAL A PART OF EACH

of several of the special acts which

make up the charter of that city, leav

ing the other part of each special law

to stand, and leaving all of the spe

cial laws of the other city on the same

subject wholly unaffected. The legis

lature may, by a general, uncondi

tional law, expressly repeal all special

laws so far as inconsistent with it,

though this may have the effect of

leaving the other part of one or more

special laws in force and unrepealed.

State vs. Sullivan, 6 N. W. R., 813.

A general law is also constitutional

which does not by implication other

erwise repeal the special laws in con

flict with it. In re Opening Linwood

Place, 67 N. W. R., 77. The reason of

this is that, although the constitution

al amendment requires the general law

to be uniform in its operations, the

amendment does not, as this court

construes it, require this uniformity

to be brought about immediately.

Every step taken must be in the di

rection of a general law of uniform

operation, but the legislature need not

at once or at any one time take all

the steps necessary to bring about this

result.

Again, the amendment provides that

“the legislature may repeal any exist

ing special law, but shall not amend,

extend or modify the same.”

This allows a special law to be to

tally repealed by a special law, and,

as held in the Sullivan case, it allows

the partial repeal or modification by a

general law of all special laws so far

as inconsistent with it. Such a gener

al law is not special legislation at all.

But as before stated, this constitution

al provision does not permit a special

law to be partly repealed or modified

by a special law.

Then the legislature cannot, by a di

rect, unconditional special law (either

included in a general law or enacted

alone), repeal the parts of the special

laws pertaining to St. Paul attempted

to be repealed by the enactment of

chapter 228 and the adoption of the
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same by the council of that city. As

before stated, if the legislature cannot

do this directly by unconditional leg

islation, they cannot do this directly

by legislation containing such a local

option provision.

Then, it is our conclusion that chap

ter 228 aforesaid is unconstitutional

and void, and therefore the claim of

respondent that he holds an official

position under it cannot be sustained.

Let a Writ of ouster issue.

Walter R. T. Jones and James A. Whitlock,

co-partners as Jones & Whitlock vs. The

Erie and Western Transportation Com

pany.

District Court, Hennepin County, No.

71,671.)

Consolidation of Action--Removal to

U. S. Court.

Edward C. Gale, Esq., for plaintiffs.

Messrs. Palmer & Dickinson, for de

fendant.

ORDER.

The above entitled action came be

fore the Court at a special term there

of, held on the 21st day of November,

1896, on a motion of the defendant for

an order of this Court consolidating

the two actions now pending in this

court entitled as above. The summons

and complaint, in each of which said

actions were personally served on the

Erie and Western Transportation Com

pany, the defendant in said actions, on

the 2nd day of November, 1896, by

handing to, and leaving with C. A.

Clawson, the Minneapolis agent of the

said defendant, true and correct copies

thereof. The Said motion was made

upon the affidavit of C. A. Clawson

and certain Exhibits marked “A,” “B,”

and “C” attached to the notice of mo

tion, and the summons and complaint

in each of the said entitled actions.

Now, after hearing the arguments of

counsel, and duly considering the

Same, together With the affidavits and

exhibits and pleadings hereinbefore

mentioned, and being fully advised in

the premises, it is ordered, that the

said motion be, and the same hereby,

is granted.

November 23rd, 1896.

Memorandum.

ELLIOTT, J. It is admitted by both

sides that these actions might properly

have been joined in one complaint;

and that they are proper actions to be

considered by an order of the court.

It is also frankly admitted by the

plaintiff, that he brought the actions in

the form he did, in order that the de

fendant might not be able to avail

himself of the right of removing the

Same to the Federal court. The de

fendant as frankly states that his pur

pose in Seeking a consolidation of the

actions, is to enable him to remove

them to the Federal court. It seems

to me that this court should recognize

the general principle of consolidating

actions, in order to avoid a multiplicity

of suits, disregarding the fact, that

the defendant may subsequently avail

itself of the right of removal. That is

a matter with which this court has

nothing to do, and should not be taken

into consideration. It is a proper case

for consolidation, and if the defendant

has the right of removal thereafter, it

is its privilege to avail itself of that

right.

NOTES OF RECENT DECISIONS.

Corporations — Issue of Stock—Sale

below Par – Insolvency—Preference

to Directors.—In Rickerson Roller-Mill

Co. v. Farrell Foundry & Machine Co.,

75 Fed. Rep. 554, the United States

Circuit Court of Appeals for the Sixth

Circuit, decided some interesting ques

tions of corporation law, the holding

being that when a corporation, not for

the purpose of restoring its capital, im

paired by losses in business, but for

the purpose of providing new capital

to carry on or extend its business, is

sues and Sells Stock at less than its

par value, the purchasers of such stock

take the same subject to the contin

gency that, in the event of the insol

vency of the corporation, they would

be liable to creditors, who had become

such in ignorance of the terms of the

purchase, for the difference between

the price actually paid for the stock

and its par value. The leading case

of Handley v. Stutz, 139 U. S. 417, was

distinguished. It was also held that

in the absence of statutory or charter

provisions, however, a corporation

may agree with a subscriber to its

stock to receive less than the par value

therefor; and a creditor of the cor

poration, who becomes such with

knowledge of such an agreement be

tween the corporation and the sub

scriber, cannot require the subscriber,

upon the insolvency of the corporation,

to pay his stock in full; that while the

mere insolvency of a corporation does

not, either under general principles of

law or the law of Michigan, render in

valid a preference given, while insol

vent, to its directors, who are also

creditors of the corporation, yet, to

sustain such a preference, the utmost

good faith must appear, not only in

respect to the bona fides of the debt,

paid, but in respect to all the steps

taken to secure the preference. Ac

cordingly, held, that where three direc

tors, who constituted a majority of the

board, and whose votes were ‘neces

sary to the action taken, transferred to

themselves, in payment of an anteced

ent debt, all the available assets of the

corporation, though they had previ

ously assured a creditor that his claim

should be paid before that of the di

rectors, the preference so obtained by

the directors was invalid, and the as

sets so transferred to the directors

should be ratably distributed among

all the creditors of the corporation.
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sions upon points of interest, as well as

important decisions. are solicited from

members of the bar and those interested

in legal proceedings. Decisions from each

of the Judges in the District Courts of

Minnesota are urgently solicited.

We publish in this number of The

Journal the case of Pierson vs. Trib

une Company et al., decided in the Su

perior Court of Cook County, Illinois.

and recently reported in the National

Corporation Reporter. The case is

particularly interesting because there

are very few decisions upon the ques

tion—nearly always the judge against

whom an affidavit of prejudice is filed

grants the motion for change of venue

without so much as looking at the affi

davit. Judges are human and natural

ly feel the sting of such an insult. It

must be very humiliating to a judge

to have some person of whom he has

perhaps never heard, file an affidavit

that on account of bias or prejudice on

the part of such judge he believes he

cannot have a fair trial. The law

passed at the last session of our legis

lature has been invoked in a number

of cases, and in many of them very un

justly. The law may be properly ap

plied sometimes, but it is more often

abused. There have been cases where

it was used for the purpose of gain

ing a delay in the trial of the case or

a continuance. And in many cases.

were it not for the seriousness

of the question, the filing of

such an affidavit would appear

extremely ridiculous and absurd.

For instance in the case now pending

in the District Court of Ramsey Coun
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ty in the suit of certain citizens of

Kandiyohi County to have an injunc

tion issued restraining the State Cap

itol Commissioners from proceeding

with the construction of the new capi

tol, at the opening of the December

term of court, a motion was made to

have the case tried before some judge

outside of Ramsey County. The mo

tion was based upon affidavit of preju

dice filed against the whole bench of

the 2nd Judicial District. And the

moving parties even suggested the

name of the judge to be called in to

try the case.

The decision of Judge Otis in the

case of Wallace vs. Carpenter Electric

Heating Manufacturing Company et

al., reported in this number of The

Journal is an extremely important one

and decides a question that we believe

has never been raised in our Supreme

Court. In the very recent case of

Hastings Malting Co. (Fay Armstrong

Cork Co., et al., intervenors) vs. Iron

Range Brewing Company et al., re

ported in 67 N. W. Rep. 652, the Su

preme Court held the stockholders lia

ble for the unpaid balance on their

stock under circumstances very simi

lar to those in the Carpenter Electric

Co. case. In that case though the at

tention of the Court was evidently not

called to Sec. 3415, Gen. Stat. 1894.

They based their decision upon the

broad principle that where the stock

of a corporation is issued as fully paid

up, without, in fact, having been paid

to its full par value, equity will hold

the shareholders liable for the amount

not actually paid, in favor of creditors

who can be presumed to have given

credit to the corporation in reliance up

on its apparent paid up capital. They

hold that where, to the full knowledge

of constructing parties, they turn in

to a corporation property at a material

over-valuation in payment for its full

paid stock the transaction is a fraud as

to subsequent creditors of a corpora

tion, without notice, and if it becomes

insolvent, the stockholders so paying

for their stock will be charged, in

equity, to the extent necessary to pay

such creditors, with the difference be

tween the real value of the property

and the par value of their stock.

The Supreme Court in that decision

reviews the subject very fully and cites

a number of its former decisions hold

ing to the same effect.

In the last number of The Journal

we published a note of a recent decis

ion of the United States Circuit Court

of Appeals (in Rickerson Roller Mill

Co. vs. Farrell Foundry & Machine Co.,

75 Fed. Rep. 554) in which the same

doctrine was laid down as in the Malt

ing Company case.

Judge Otis finds that the value of the

patents, etc., turned into the Carpenter

Elec. Company was purely speculative,

and not Worth the par value of the

Stock received for them and were it

not for Sec. 3415, Gen. Stat. 1894, it

Seems to us that he would undoubted

ly have held the transaction fraudu

lent as to subsequent creditors with

Out notice, but he holds that said sec

tion gives to the corporations therein

enumerated the privilege of issuing

and disposing of, for less than par

Value, any number of shares of full

paid stock that their directors may

deem advisable. As the section in

question mentions, not only manufac

turing corporations and railroad and

navigation companies, but also cor

porations for Buying, holding, improv

ing, Selling and dealing in lands, ten

ements, hereditaments, real, mixed and

personal estate and property, the effect

of the decision will be very far reach

ing.

Another very pretty question was de

cided by Judge Otis in the same case.

It was found that while the American

Electric Heating Corporation bought

the Carpenter stock with full knowl

edge of how it came into the hands of

the original holders, still the parties

from whom it directly purchased did

not know of the original transaction.

And the Court applied the rule of law

that governs negotiable paper, to the

effect that when a negotiable instru

ment has once reached the hands of a

bona fide holder, without notice, any

one purchasing from such bona fide

holder takes all the title that he had.

By a majority of two the Alabama

senate has passed a bill permitting

Women to practice law in that state.

Judge Jenkins has ratified the recent

sale for $8,000,000 of the Chicago and

Northern Pacific Railroad.
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REVISION OF THE STATUTES.

A bill for the revision of the stat

utes was before the last legislature

but failed to pass for several reasons,

the chief one probably being the fact

that a constitutional amendment pro

viding for a revision of the constitu

tion was then pending and to be voted

on at the recent general election. In

view of the efforts made to get that

bill through, and the fact that the con

stitutional amendment failed to carry.

Another bill for the same purpose will

undoubtedly be presented to this ses

sion of that legislature. Believing the

question to be one of great importance

not only to the lawyer and litigant but

to the tax payer as well, the Journal

has solicited the opinions of several

members of the Bench and Bar of this

state as to the advisibility of a revision

of the statutes at this time, and if ad

visable, the best methods of accom

plishing the same. We have received

answers from several of the gentle

men and herewith publish them. We

regret that more did not respond to

our request as those heard from radi

cally differ on the subject.

The rightful solution of this problem

lies largerly with the members of the

profession as they are familiar with

the statutes and should know wherein

they are defective and how they should

be remedied.

In order to bring out a full discus

sion of the matter The Journal offers

its columns for that purpose.

Minneapolis, Minn., Dec. 15th, 1896.

Minnesota Law Journal,

St. Paul, Minn.

Gentlemen: In answer to yours of

the 10th inst., will say that I am op

posed to any legislation the coming

session providing for the revision of

our statutes. The Compiled Statutes

of 1894, now generally in use by the

profession, are good enough, and will

answer until we revise our constitu

tion, which it is hoped will take place

as soon as that prosperity arrives that

is promised with the McKinley ad

ministration. I voted against the call

ing of a constitutional convention at

the last election solely on the ground

of the expense attending the same.

Many of our people are unable to pay

their taxes now, and I am opposed to

increasing the burden of taxation un

til times are better. I believe that the

legislature should exercise the strictest

economy, and not appropriate one dol

lar more than is absolutely necessary

to carry on the state government in

the most economical manner.

Yours respectfully,

SEAGRAVE SMITH.

December 14th, 1896.

Minnesota Law Journal,

St. Paul, Minnesota.

Gentlemen: Yours of the 10th inst.,

asking my opinion as to the advisabil

ity of a revision of the statutes of

Minnesota, is received.

I do not believe that any general re

vision is necessary or desirable at the

present time, because the General

Statutes of 1894 furnish all I think

trat is necessary for present working

purposes; but I think that chapters 34

and 76 on Corporations, and chapter 10

on Township Organizations, Towns,

Cities and Villages, might be revised

and re-arranged much to the advan

tage of the bar and courts. Both the

subjects of corporations in general and

municipal corporations are in a State

of great complication and uncertainty,

and create a great amount of litigation.

My plan would be, the appointment

by the legislature of two committees,

either members of the legislature or

otherwise, but men thoroughly expert

with reference to the subjects com

mitted to them, and let them each work

on one of the subjects which I suggest

and report it to the next legislature.

Otherwise, I think the statutes are in

a fairly good condition.

Very respectfully, your

Servant.

obedient

CHAS. E. FLANDRAU.

Rochester, Minn., Dec. 15th, 1896.

Minnesota Law Journal,

St. Paul, Minn.

Gentlemen: Your letter of the 10th

inst., came while our term of court was

sitting, hence the delay of this answer.

The statutes should be revised by

competent men, familiar with the his

tory of the legislation in this state,

able to write precise and accurate

sentences. It is now thirty years

since the former revision. The revis

ers should have liberal pay. This will

be difficult to obtain from the legisla

ture. If obtained it will attract a

swarm of incompetent applicants.

I drafted and urged the enactment

of Laws 1891, ch. 152, providing for a

revision, but the justices were unable

to induce competent men to accept the

appointment, as the pay was left to

the generosity of succeeding legisla

tures.

A similar act should be passed in

1897, with the addition of another sec

tion, giving the revisers each $5,000

a year salary. As the writer would

not then, and will not now accept a

place on such commission he can prop

erly say, that the justices might stand

off the importunity of the incompetent,

by announcing that any one who
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should do more than send in his name,

should be thereby rendered ineligible.

Yours truly,

CHAS. C. WILLSON.

Red Wing, Minn. Dec. 26,1896.

Minnesota Law Journal,

St. Paul, Minn.

In reply to your communication

of 10th inst., I am decidedly of the

opinion that a revision of the statute

law of this state is advisable and that

such revision should be made by a com

mission appointed, either by the Gov

ernor or the Supreme Court—should

prefer the latter.

Yours respectfully,

W. C. Williston.

BOOR REVIEWS.

A treatise on the law of Circumstan

tial Evidence. By Arthur P. Will, of

the Chicago Bar. T. and J. W. John

son & Co., Philadelphia. 1896. $5.00.

The growth and development of the

law, with its many refined distinctions,

has produced innumerable text books.

It would, indeed, seem that every sub

ject and branch of the law had al

ready been fully covered, but it ap

pears it is far from being the case, as

new books are coming out every day.

Some for use and Some—to sell.

There have been many works writ

ten upon the general subject of evi

dence, but none, we believe, treating

especially of circumstantial evidence.

Mr. Wills' book treats entirely of the

rules of circumstantial evidence, as ap

plicable to criminal cases, a field not

heretofore developed. The work of

analyzing and clearly presenting this

branch of the law of evidence, togeth

er with an ample citation of authori

ties, has been well done by the author.

The volume contains 570 pages, and

is divided into six parts, as follows:

Part I, Preliminary Considerations;

II, Inculpatory Indications; III, Ex

culpatoryPresumptions and Circum

stantial Evidence; IV, Rules of Induc

tion Specially to be observed in cases

of Circumstantial Evidence; V, Proof

of the Corpus Delicti; VI, The Force

and Effect of Circumstantial Evidence.

The text is written in a clear and

refined style, and shows the results of

thorough scholarship and deep re

search.

Members of the profession engaged

in the practice of criminal law will

find this volume a useful addition to

their libraries.

The Atlantic Monthly promises a lot

of good things for the coming year.

Among others will be a series of ar

ticles On:

"The Social Results of Liquor Laws,”

by President Charles W. Eliot, setting

forth the results of the original in

Vestigations made by the Committee of

Fifty,+the most remarkable sociologi

cal investigation ever undertaken in

the United States. “The Social and

Economic Results of Modern Suburban

Transportation,” by Professor Arthur

T. Hadley, of Yale University, author

of “Railroad Transportation and its

Laws.” “The Fallacy of the Present

Unrest: Are the Poor becoming Poor

er?” showing the extraordinary fal

lacy that lurks in the assumption of

increasing poverty in the United

States,” and “The Necessary Changes

of our Banking System.”

HE UNDERSTOOD

A Chinaman was once “hauled up”

before a magistrate in Sydney, New

South Wales, and charged with some

offense. In reply to his worship's usu

al query as to whether he pleaded guil

ty or not, he would only answer:

“Me no sabee! Me no talkee Eng

lishee!”

The magistrate, however, who was

quite accustomed to this proceeding on

the part of many celestials who came

before him, turned to him and said:

“That answer won’t do for me. You

know English well enough, I’ll be

bound.”

“Me no sabee—me no sabee!” were

the only words to be drawn from obsti

nate Chinkey; and no Chinese inter

preter being in court, the magistrate,

taking the matter into his own hands,

directed the case to be proceeded with

as if the accused had pleaded “not

guilty.”

After hearing the evidence of the

witnesses the accused was fined $10

and costs.

The clerk to the bench, who was a

bit of a wag, called out to the accused:

“John, you are fined $25 and costs.”

“No, no!” promptly replied the non

English speaking Chinese; “he say me

fined only $10 and costs.”

Leath from asphyxiation by illumin

ating gas while the insured was asleep

was held, in Fidelity & C. Co. v. Wa

terman (Ill.) 32 L. R. A. 654, to be not

covered by a clause excluding injuries

from poison “or anything accidentally

or otherwise taken, administered, ab

sorbed, or inhaled.”
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NATURALIZATION LAWS.

The reckless abuse, the monstrous in

difference to the rigid enforcement of

the naturalization laws of this coun

try, the violation of the exercise of a

faithful discretion on the part of

those to whom are delegated the pow

ers of admitting to citizenship,

through the channel of naturalization

laws, those who make application for

suffrage, is one of the crying evils of

the period, one that calls loudly for a

speedy reformation. From appear

ances, the illiterate foreigner who can

neither read nor write, who knows

nothing except that he exists, and is

not sure of that, whose ignorance is

the basis upon which the crown of

priceless citizenship is placed, is given

the right, power, representation and

equal voice in shaping the destiny of

a country that he knows nothing of

and cares less for. Thousands of

these people have and are now apply

ing for citizenship. An Italian recent

ly applied to a Cleveland judge for

naturalization papers. He was asked:

“Who makes the laws?”

“Myron T. Herrick,” came the re

ply.”

“Who is mayor of this city?”

“Columbus.”

“Tell me the name of the President,

if you can?”

“Washington.”

Still another Italian applied for citi.

zenship papers, this time to a Chicago

judge:

“What is your name?” asked the

judge.

“McKinley,” replied the Italian.

“Can you read or write the English

language?”

“McKinley,” answered the Italian.

“If you can neither read nor write,

how do you expect to vote?” persisted

the court.

“McKinley,” replied the Italian.

Perhaps the last reply was correct,

at least so far as answering the ques

tion is concerned, but it was evident

ly made from force of habit, instinct

or training, fresh from the school of

some ward politician rather than any

knowledge of the English language, or

intelligent understanding of the ques

tion.

The reform day of the naturaliza

tion laws is coming, and the continued

permitted abuse of the law will be its

impetus.

It is possible that the enormous vote

polled in some of our larger cities at

the recent election may be accounted

for by the abuses of the naturalization

laws of which these cases afford strik

ing illustrations. That a reform in

these laws is sadly needed, there can

be no serious question; and it is to the

judiciary that we must look for it.

We venture the assertion that had the

applications referred to been made to

any justice of the Supreme Court of

this District, they would have been

promptly denied.

The above clipping from the Ameri

can Lawyer is worth reading and pon

dering over.

It is certainly high time a halt was

called in the mad methods of confess

ing citizenship heretofore practiced by

Some of the judges of our courts. This

matter is one requiring full and care

ful investigation by the judicial officer

to whom this great responsibility is

entrusted so that the applicant's qual

ifications for citizenship may be right

fully determined. It is a matter

fraught with graver consequences to

the well-being of our country than

three-fourths of the matters that occu

py the time of our courts, juries,

counsel and clouds of witnesses, in

long and costly trials, and yet how ex

tremely tax is the system of enforcing

our naturalization laws. Who ever

heard of a careful investigation upon

the merits of an applicant’s qualifica

tions for citizenship? In a majority of

cases the applicant is not the real par

ty in interest; he is captured by some

enterprising ward politician, carried

before the judge, and made a citizen

without much knowing or caring what

is happening to him.

We are always glad to welcome to

this country intelligent and honest for

eigners, such as will make good citi

zens. But we owe it to Our country,

ourselves and Our posterity to insist

that they become familiar with our

methods of government and the genius

of our institutions before they have a

post in the affairs of government. Un

reasonable things should not be re

quired of an applicant for citizenship
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as was recently the case in Kansas

where an eccentric judge of that ec

centric state refused to grant citizen

ship papers to a person who had re

sided and been engaged in business

there for many years, because he could

not give the names of all the United

State Senators.

Minnesota has taken an advanced

position on this question by an amend

ment to its constitution requiring all

electors to be citizens of the United

States, which makes necessary a resi

dence of five years in the Unittd

States and three months in the state

or territory where application is made,

instead of enjoying the privilege of vot

ing after one year's residence in the

United States, without being liable to

the burdens of citizenship, as has here

tofore been the case. While to Some

this may seem a hardship, yet they

cannot much complain, for if they de

sire the right to vote and a voice in

the management and control of our

governmental affairs they should be

willing to become obligated by the du

ties of full citizenship to defend our

country in its hour of peril.

oNE os cos-LING.

Chief Justice Waite once told me this

story about Evarts and Conklin,;:

Roscoe Conkling came into Mr. Ev

ars' Office One day, when he was a

young lawyer, in quite a nervous state.

“You seem to be very much excited,

Mr. Conkling,” said Mr. Evarts.

“Yes, I’m provoked—I am provoked,”

said Mr. Conkling. “I never had a

client dissatisfied about my fee before.”

“Well, what's the matter?” asked

Mr. Evarts.

“Why, I defended Gibbons for arson,

you know. He was convicted, but I

did hard work for him. I took him to

the Superior court and he was convict

ed, then on to the supreme court, and

the supreme court confirmed the judg

ment and gave him ten years in the

penitentiary. I charged him $3,000,

and now Gibbons is grumbling about

it—says it's too much. Now, Mr. EV

arts, I ask you if I really charged too

much 3’’

“Well,” said Mr. Evarts, very deliber

ately, “Of course, you did a good deal

of work, and $3,000 is not a very big

fee; but, to be frank with you, Mr.

Conkling, my deliberate opinion—is—

that—he-might—have — been – con

victed—for less money.”—Eli Perkins.

FALSE ACKNOWLEDGMENT BY NO

TARY.

The Supreme Court of California, in

Heidt v. Minor, 45 Pac. R. 700, has

held that where a notary certifies that

mortgagor duly acknowledged the ex

ecution of a mortgage which in fact

is a forgery, the measure of damages,

in an action against the notary or

his sureties, brought by one who nas

parted with value on the faith of such

certificate, is the amount which would

be the value of the mortgage, if gen

uine. The Value of a mortgage is the

amount which can and will be collect

ed thereon, and it matters not whether

that amount is obtained by a sale of

the mortgaged premises or by the en

forcement of a deficiency judgment.

If the mortgagor has no interest in the

mortgaged premises, the property may

bring nothing, or only a nominal a

mount on the sale; but in that case the

plaintiff has an absolute right to a

judgment for the deficiency against

the maker of the note, and if he is

solvent that deficiency will be collect

ed. The value of the mortgage, there

fore, depends not merely on the value

of the mortgaged property, but, in

case of the insufficiency of that prop

erty, upon the solvency of the mort

gagor.

In the case in question the notary,

who was also engaged in negotiating

loans, represented to the plaintiff that

a certain person desired to borrow

money. On the faith of a mortgage,

presumably executed by the borrower

and acknowledged by the notary, the

plaintiff gave the latter money to be

delivered to the former. The mort

gage proved to be a forgery. The no

tary converted the money to his own

use and absconded. Plaintiff then

brought suit on the bond against the

Sureties.

As it appeared that the plaintiff, had

the mortgage been genuine,would have

been able to collect the whole amount

named therein, the court held he was

entitled to recover that annount with

out regard to the value of the mort

gagor's interest in the mortgaged

property. Judgment was therefore

rendered for full amount of principal

and interest recited in the mortgage, as

damages caused by the false certifi

cate of acknowledgment.—The Wash

ington Law Reporter.
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ANCIENT JAPANESE LAWS.

(Lafcadio Hearn in the December At

lantic.)

Private conduct was regulated by

some remarkable obligations entirely

outside of written codes. A peasant

girl, before marriage, enjoyed far more

liberty than was permitted to city

girls. She might be known to have a

lover; and unless her parents objected

very strongly, no blame would be giv

en to her; it was regarded as an hon

est union,-honest, at least, as to in

tention. But having once made a

choice, the girl was held bound by that

choice. If it were discovered that she

met another admirer secretly, the

people would strip her naked,—allow

ing her only a shuro leaf for apron,—

and drive her in mockery through

every street and alley of the village.

Afterward the girl was sentenced to

banishment for five years. But at the

end of that period she was considered

to have expiated her fault, and She

could return home with certainty of

being spared further reproaches.

The obligation of mutual help in time

of calamity or danger was the most

imperative of all communal obliga

tions. In time of fire, especially, every

body was required to give immediate

aid to the best of his or her ability.

Even children were not exempted from

this duty. In towns and cities, of

course, things were differently order

ed; but in any little country village

the universal duty was very plain and

simple, and its neglect would have

been considered unpardonable.

This obligation of mutual help ex

tended to religious matters. Every

body was expected to invoke the help

of the gods for the sick. For example,

the entire village might be ordered to

make a sendo-mairi on behalf of Some

one seriously ill. On such occasions

the Kumi-cho (each Kumi-cho was re

sponsible for the conduct of five or

more families) would run from house

to house, crying, “Such and such a one

is very sick; kindly hasten all to make

a sendo-mairi!” Thereupon, however

occupied for the moment, every soul

in the settlement was expected to hur

ry to the temple,—taking care not to

trip or stumble on the way, as a single

misstep during the performance of

a sendo-mairi was believed to mean

misfortune for the sick.

TRIAL BY JURY.

J. E. R. Stephens of London has a

most exhaustive study of “The Growth

of Trial by Jury in England.” The

article appears in the current number

of the Harvard Law Review, and from

that journal the following data are

taken:

“The national origin of trial by jury,

its historical development, and the

moral ideas on which It is founded,

have all been discussed by a variety

of writers with the acute penetration

of philosophical research. The foun

dation of the institution of trial by

jury was not laid in any act of the

legislature, but it arose silently and

gradually out of the usages of a state

of society which has forever passed

away.

“Reeves, in his ‘History of English

Law, gives it as his opinion that when

Rollo led his followers into Normandy

they carried with them this mode of

trial from the north. He says that it

was used in Normandy in all cases of

small importance, and that when the

Normans had transplanted themselves

into England they endeavored to sub

stitute it in the place of the Saxon

tribunals.

“Mr. Serjeant Stephen says: “We

owe the germ of this (as of so many

of Our institutions) to the Normans,

and it was derived by them from the

Scandinavian tribunals, where the ju

dicial number of twelve was always

held in great reverence.”

“With respect to criminal trials, we

meet, in the ordinance of King Ethel

red II. (978-1016), with a kind of jury

of accusation, resembling our grand

jury, and possibly its direct progenitor.

In the gemote of every hundred the

twelve senior thegns, with the reeve,

were directed to go apart and bring

accusation against all whom they be

lieve to have committed any crime.

But this jury did not decide the guilt

or innocence of the accused: that had

to be decided by compurgation of the

ordeal. This primitive grand jury prob

ably continued in use after the Nor

man conquest, until it was reconsti

tuted by Henry II.

“On one occasion the conqueror Or

dered the justiciars to sutriti'on the

shire moots which had taken part in

a suit touching the rights of Ely; a

number of the English who knew the

state of the lands in question in the

reign of Edward the Confessor were

then to be chosen; these were to Swear

to the truth of their depositions, and

action was to be taken accordingly.

“The Normans generally abolished

trial by compurgators in criminal cases,

and though the trial by ordeal long

continued in force, it began to be look

ed upon as an impious absurdity. In

the year 1215, the year of the granting

of Magna Charta, the ordeal was

abolished throughout western Europe.

“The jurors founded Uneir verdict
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on their personal knowledge of the

facts in dispute, without hearing the

evidence of witnesses in court. But

there was an exception in the case of

deeds in which persons were named as

Witnessing the grant of other matter

testified by the deed. And thus an im

portant change was made, whereby the

jury, ceasing to be witnesses them

selves, gave their verdict upon the evi

dence brought before them at the

trials.

“The difficulty that was found of

procuring a Verdict of twelve caused

for a time the verdict of the majority

to be received. In the time of Edward

IV., however, the necessity for a un

animous verdict of twelve was re

established.

“Juries were for a long time entitled

to rely on their own knowledge in ad

dition to the evidence. In the first

year of Queen Anne the court of

queen's bench decided that, if a jury

gave a verdict of their own knowledge,

they ought so to inform the court, that

they might be sworn as witnesses.

This and a subsequent case in the

reign of George I, at length put an

end to all remains of the ancient func

tions of juries as recognitors.

“The right of being tried by his

equals, that is, his fellow citizens, tak

en indiscriminately from the mass,

who feel neither malice nor favor, but

simply decide according to what in

thelr conscience they believe to be

truth, gives every man a conviction

that he will be dealt with impartially

and inspires him with the wish to

mete out to others the same measure

of equity that is dealt to himself.

“With regard to trial by jury in civil

cases, we cannot speak in such high

commendation, for it has many and

grave disadvantages which prove that

it is wholly unsuitable for the settling

of disputes in oourts of law at the

present day.”

CHANGE OF VENUE LAW.

(Supreme Court, Cook County, Ill.)

Objections—Petition by Corporation

—Prejudice by Recital.

Henry Pierson v. Tribune Co., et al.

1. When an application is made for

a change of venue, and no objection is

made thereto, it is usually granted

forthwith, but when there are objec

tions, the court is bound to examine

the petition and see if it contains all

the requirements.

2. Since none but the party seeking

the change is permitted to file affidav

its, and since those affidavits must be

taken as true, courts will, where there

are objections made, before granting

a change of venue, require a strict

compliance with the provision of the

Statute.

3. A petition which avers that the

petitioner fears it will not receive a

fair trial, “because” the judge is prej

udiced, is not sufficient. It should

aver in direct and positive terms, and

not by way of recital, that there is in

fact prejudice.

4. A petition by a corporation that

“it” fears it will not receive a fair

and impartial trial, and which is sworn

by the president to be true, is insuffi

cient. The president cannot swear

that the corporation fears; it should

have alleged that the corporation and

its officers feared.

5. An application for a change of

Venue must be made at the earliest

possible moment.

6. A president of a corporation

would be presumed to have authority

to consent to an application for a

change of venue, by joining therein

with the co-defendants, but no such

presumption can be indulged in favor

of one who styles himself an “Auditor,”

he being an officer of whose powers

and duties the court cannot know ju

dicially.

STEIN, J.—This is a suit against

three defendants, the Tribune Com

pany,the Inter-Ocean Publishing Com

pany and the Chicago Herald Com

pany.

On the 19th of November the Tri

bune Company presented its petition,

accompanied by what purported to be

the consent of the other defendants,

praying for a change of venue on ac

count of alleged prejudice on the part

of the Judge on whose calendar the

Suit is pending. For reasons herein

after set forth, the prayer of the pe

tition was denied.

Afterwards the Inter-Ocean Pub

lishng Company presented its similar

petition accompanied by what pur

ported to be the consent of the other

defendants. Both applications were

strenuously resisted by the plaintiff.

The one last made is now before the

court for decision.

At the Outset, it is proper to say that

where an application of this nature is

not Opposed it has been the uniform

practice of this court to grant it as a

matter of course without any inquiry

into the sufficiency of the petition. If

both parties prefer that the trial take
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place before another judge and he is

willing to hear them, I know of no rea

son why their wish should not be re

spected. This course was followed in

another suit against the Tribune Com

pany on the same day that it applied

£or a change of venue in this case.

Plaintiff’s counsel not objecting,the or

der granting a change was entered

forthwith. But when there is objec

tion, it is the duty of the Court which

it has no right to shirk—to pass upon

the application and the grounds urg

ed against it, and determine whether

is complies with the statutory require

ments.

As a mere private individual, the

Court would have greatly preferred,

notwithstanding the objection of

plaintiff’s counsel, to have granted the

motion in this case and have it tried

elsewhere. A natural feeling of dell

cacy makes it unpleasant for any man

to preside over the trial of a case in

which one of the parties charges him

with unfitness and does not want him

to try it.

It is the well established law of this

state that in an application of this

kind the party making it is the only

one entitled to submit papers in its

support. The only thing the other

party can do is to endeavor to point

out defects in them. It matters not

how false are the grounds upon which

a change of venue is asked; he is not

allowed to show their falsity. Both he

and the court, where the application is

in form, are absolutely helpless. Al

though the court may know (as it does

in the present instance) that it is whol

ly free from prejudice and although it

believes that the affiants to the pe

tition (who are honorable men and of

the highest standing in the commun

ity) have in undertaking to allege the

existence of prejudice been imposed

upon by somebody for his own oblique

purpose—yet the change of venue

must be granted in the absence of

valid objections to the petition and

affidavit.

As early as 1845, in Crowell v.

Maughs, 2 Gil. 419, our Supreme Court

said:

“It is to be feared that this statute

has been frequently perverted to the

great detriment of suitors,” and a few

years later, in Moss v. Johnson, 22 Ill.

633, they used this language:

“We know too well,when such appli

cations are made at the term, they are

made for the most part for a sinister

purpose,and it should be the endeavor

of the courts to frustrate their accom

plishment.”

It is therefore a general rule that

courts, before they will grant a change

of venue, will require and enforce a

strict compliance with the provisions

of the statute in that behalf.

Under Section 1 of Ch. 146 of the Re

vised Statutes a change of venue may

be had

“where either party shall fear that he

Will not receive a fair trial in the court

in which the suit is pending, because

* * * the judge is prejudiced against

him.”

The statute, it is important to no

tice, does not prescribe a form of pe

tition; it only designates what condi

tions shall entitle parties to a change

of venue. Section 3 requires the ap

plication to be

“by petition, setting forth the cause

of the application, * * * which pe

tition shall be verified by the affidavit

of the applicant.”

The petition at bar does not set forth

in direct or positive terms “the cause

of the application;” it contains no pos

itive or direct allegation either of fact

or belief, that the judge is prejudiced.

Following the words of the statute, it

simply says by way of recital that

the petitioner fears it will not receive

a fair trial because the judge is preju

diced. It does not positively allege

that the Judge is prejudiced or believed

to be prejudiced, and that therefore

petitioner fears it will not receive a

fair trial. Is this literal compliance

with the statute an actual, substantial

one? The case intended to be provided

for by the Statute is one in which the

judge is prejudiced (or possibly only

believed to be so), and by reason there

of the party fears he will not receive

a fair trial. In this respect the peti

tion is defective. It fails to allege

prejudice, whether as a fact or upon

belief, in such a way that the party

swearing to the petition could be prose

cuted for perjury because he falsely

swore that there was prejudice or that

he believed there was. You cannot

assign perjury upon a recital. The
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allegation must be positive and direct.

And the Statute, as we have seen, ex

pressly requires the petition to be veri

fied.

There are two early cases, McGoon

v. Little, 2 Gil., 42, and Burroughs V.

The People, 11 Ill., 121, in which pe

titions similar in the respect mention

ed to the one before the Court were

held sufficient. But in neither of these

cases does it appear that the point

here dwelt upon was made, and later

cases, notably Kelly v. Downs, 29 Ill.

74. Walsh v. Ray, 38 Ill., 30, and Wood

hall v. Kelly, 10 Brad., 455, show that

the petitions in all of them contained

an express and positive allegation of

prejudice. This in Walsh v. Ray, su

pra,it was averred

“that the judges of this Court are all

prejudiced against your petitioner so

that he fears and verily believes that

he will not have a fair and impartial

trial.”

The same form of allegation is found

in Woodhall v. Kelly, supra, and of

this petition the Court says it “was in

strict conformity with the statute.”

While a corporation has the same

right as a natural person to apply for

a change of venue, it does not follow

that the language, proper and apposite

in the one case, is so in the other.

Here the petitioner, a corporation,

“fears it will not receive a fair trial,”

and its president swears that the peti

tion is true. That is, he swears the

corporation fears. This is impossible.

A corporation cannot fear. It has no

soul and no feelings. It exists only

in the eye of the law. A physical ex

istence it has not. The petition should

have alleged that the corporation and

its officers feared. Upon such an alle

gation perjury can be assigned. The

same is true of the Statement

“that the knowledge of said prejudice

did not come to it, your petitioner, un

til 3:30 P. M. of November 24, 1896.”

Non constat but that such knowledge

had come to its officers long before.

There is no allegation to the contrary.

applications should be made at the ear

liest opportunity after the cause for

them becomes known. Moss V. John

son, 22 Ill., 633; Kelly v. Downs, 29

Ill. 74; R. R. Co. v. Maxfield, 72 Ill.,

95; Hudson v. Hanson, 75 Ill., 198.

The same person that swore to the

present petition, that is to say, the

president of the corporation, gave his

consent to the former application at

least as early as November 19th on

which day the consent was filed, six

days before the present motion was

made. Although the corporation is

sworn to have had no knowledge until

November 24th, yet its president must

thus be regarded as having had it from

the time he gave his consent, which

was at least five days earlier. How

long before the consent was filed he

signed the same does not appear. Up

on the authority of the cases last cit

ed, the present application comes too

late.

The paper purporting to be the con

sent of the Herald Company to the

first application was signed by its at

torneys and F. H. Nonnsiler, “its Aud

itor.” It will hardly be claimed that

an attorney empowered to appear for

a party, is thereby authorized to make

a petition for a change of venue or con

sent to its being made. What the func

tions, powers and authority of an

“Auditor” are, this Court, as a Court,

cannot and does not know. While the

president of a corporation might be

presumed to have the requisite author

ity for executing a consent paper in its

behalf; yet in the absence of all proof,

the like presumption cannot be enter

tained in respect of a person signing

as “Auditor.” All corporations have

presidents, but very few auditors. If

these views are correct, the first appli

cation was not consented to by Jne of

the defendants, and this constituted

an additional reason for its denial.

I have taken the trouble of reducing

these words to writing, not because

the questions involved are important

or difficult, but in order to afford an

opportunity to counsel, if he again

Wants to continue the discussion in the

newspapers and quote the utterances

of the Court, to do so without making

any mistakes. Other and aditional rea

sons might be assigned for overruling

the present motion; but the foregoing

are deemed sufficient.

The prayer of the petition of the In

ter-Ocean Publishing Company for a

change of velaue is denied.

C. C. Arnold, for plaintiffs; A. S.

Trude, for defendants.
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THE TEACHING OF ENGLISH LAW AT

UNIVERSITIES.

(Address by J. B. Thayer before the

American Bar Association.)

We, in America, have carried legal

education much farther than it has

gone in England. There the system

atic teaching of law in schools is but

faintly developed. Here it is elabo

rate, widely favoured, rapidly extend

ing. Why is this? Not because we

originated this method. We trans

planted an English root, and nur.

tured and developed it, while at home

it was suffered to languish and die

down. It was the great experiment in

the university teaching of our law at

Oxford, in the third quarter of the

eighteenth century, and the publica

tion, a little before the American

Revolution, of the results of that ex

periment, which furnished the stim

ulus and the exemplar for our own

early attempts at systematic legal ed

ucation. The opportunities and the

material here for any thorough work

of this sort in the offices of lawyers

were slight. ‘I never dreamed, said

Chancellor Kent, in speaking of the

state of things in New York, even so

late as the period when he was ap

pointed to the bench of the Supreme

Court of the state in 1798, ‘of Vol

umes of reports and written opinions.

Such things were not then thought

of * * * There were no reports or

State precedents. I first introduced a

thorough examination of cases, and

written opinions.” But wisdom, skill,

experience, and an acquaintance with

English books were not wanting in the

legal profession here; and Blackstone's

great achievement awakened the ut

most interest and enthusiasm on both

sides of the water—his success in the

really Herculean task of reducing to

orderly statement and to an approxi

mately scientific form the disordered

bulk of Our common law. “I retired to

a country village, Chancellor Kent

tells us, in speaking of the breaking up

of Yale College by the war, where he

was a student in 1779, and, finding

Blackstone's Commentaries, I read the

four volumes. * * * The work in

spired me at the age of fifteen with

awe, and I fondly determined to be a

lawyer. As a student in the office of

the Attorney-General of New York, in

1781, and later, he says that he read

Blackstone again and again. Black

stone's lectures were begun in 1753,

when the author, then only thirty years

old, a discouraged barrister of seven

years' standing, had retired from

Westminster, and settled down to

academic work at Oxford. On the

death of Viner he was made, in 1758,

the first professor of English law at

any English university; and he pub

lished his first volume of lectures in

1765. “There is abundant evidence, if

we may rely upon the authority of Dr.

Hammond, whose language I quote, ‘of

the immediate absorption of nearly

twenty-five hundred copies of the com

mentaries in the thirteen colonies be

fore the Declaration of Independence.

* * * Upon all questions of private

law, at least, this work stood for the

law itself throughout the country, and

* * * exercised an influence upon the

jurisprudence of the new nation which

no other work has since enjoyed.’

This great result, it should be observ

ed, was the work of a young enthusiast

in legal education, a scholar and a uni

versity man, who had the genius to see

that English law was worthy to be

taught on a footing with other scien

ces, and as other systems of law had

been taught in the universities of oth

er countries.

Blackstone's example was immedi

ately followed here, and was soon fur

ther developed in the form which he

had urged upon the authorities at Ox

ford, but urged in vain—that a separ

ate college or school of law. In 1779–

the year after Blackstone had publish

ed the eighth and final edition of his

lectures, and only a year before his

death—a chair of law was founded in

Virginia, at William and Mary College,

by the efforts of Jefferson, then a visit

or of the institution; and in the same

year Isaac Royall, of Massachusetts,

then a resident in London, made his

will, giving property to Harvard Col

lege for establishing there that pro

fessorship of law which still bears his

name. In 1790 Wilson gave law lec

tures at the University of Pennsyl

vania. The Litchfield Law School, es

tablished about 1784, was not a univer

sity school; yet if it be true, as is not

improbable, that it was the natural

outgrowth of an office overcrowded
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with students, it may well be conjec

tured that Blackstone's undertaking

chiefly shaped and sustained it. At

any rate, his lectures appear to have

been the chief references of the in

structors at Litchfield. Hammond, in

referring to a collection of verbatim

notes of lectures at the Litchfield

school in 1817, representing, as he con

cieves, ‘the exact teaching of the pro

fessors of that time, says that the ref

erences to Blackstone not only outnum

ber those of any other book, but may

be said to outnumber all the rest to

gether.’

In England little progress was made

for a century. Blackstone's plan for a

law college at Oxford was not carried

out, and he resigned, disappointed, in

1766. The conservatism of a powerful

profession, absorbed in the mere busi

ness of its calling, itself untrained in

the learned or scientific study of law,

and unconscious of the need of such

training, did not yield to or much con

sider the suggestions of what had al

ready been done at Oxford. The old

method of office apprenticeship was

not broken up. The profession was

contented with Blackstone’s Comment

aries, as if these had done all that

could be done, and had made the full

and final restatement of the law. The

student simply added to his ordinary

work the reading of these volumes.

But the more enlightened members

of our profession in England have

keenly felt the backward state of

things there. One of the greatest of

them, Sir Richard Bethel, afterwards

Lord Chancellor Westbury, on taking

his seat as president of the Juridical

Society forty years ago, lamented the

neglect of legal science in England,

and the strange indifference of the pro

fession to the pursuit of it. Lawyers,

he says, “are members of a profession

who, from the beginning to the end of

their lives, ought to regard themselves

as students of the most exalted branch

of English knowledge, moral philoso

phy embodied and applied in the laws

and institutions of a great people. There

is no other class or Order in the com

munity, he adds, “on whom so much

of human happiness depends, or whose

pursuits and studies are so intimately

connected with the progress and well

being of mankind. In enumerating

the causes of this failure to appre

ciate the dignity of their calling, he

names as one of the chief of them “the

want of a systematic and well-arrang

ed course of legal education.*** It be

longs, he adds, “to the universities of

England and to the Inns of Court to

fill the void; but for centuries the du

ty has remained unperformed. It

still remains very imperfectly per

formed. But England is moving in the

direction that Blackstone pointed, and

in its own way will yet solve the pro

blem. Admirable work is going for

ward there now; and how full a sym

pathy the leaders in it entertain for

our own efforts is shown by the com

ing of Sir Frederick Pollock this sum

mer to take part in the exercises at

Harvard on the occasion of the cele

bration of Dean Langdell's twenty

fifth anniversary. He crossed the

ocean for that mere purpose, and re

turned as soon as it was accomplished.

On this side of the water, while the

training of our profession continued

for a long time to be the old one of of

fice apprenticeship and reading, the

new conception—new as regards Eng

lish law—of systematic study at the

universities, has had continuous life,

and has borne abundant fruit. If it

has sometimes languished, and here

and there been intermittent, it has al

ways lived and thriven somewhere;

and at last it has so commended itself

that there is no longer much occasion

to argue its merits. Few now come

openly forward to deny or doubt them.

This, then, is our American distinc

tion, to have accepted and carried for

a century into practice the doctrine

that English law should be taught sys

tematically at Schools and at the uni

versities. President Rogers, the chair

man of this section last year, told us

that there were then seventy-two

schools of law in this country, of which

sixty-five were associated with univer

sities. I am informed upon good au

thority that the number is now not un

der seventy-five or seventy-six, and

that the proportion of university

schools is about the same as that just

indicated.

It behooves us now to look squarely

at the meaning of these facts, and at

the responsibilities that they lay upon

us. The most accomplished teachers
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of law in England have seen with ad

miration and with something like envy

the vantage-ground that has been.

reached here. We must not be Want

ing to the position in which we find

ourselves. Especially we must not be

content with a mere lip service, with

merely tagging our law schools with

the name of a university, while they

lack entirely the university spirit and

character. What, then, does our un

dertaking involve, and that conception

of the study of our English system of

law, which, in Blackstone's phrase, ex

tends the pomoeria of university learn

ing and adopts this new tribe of citi

zens within these philosophical walls?"

It means this, that our law must be

studied and taught as other great scien

ces are studied and taught at the uni

versities, as deeply, by like methods,

and with as thorough a concentration

and lifelong devotion of all of the pow

ers of a learned and studious faculty.

If our law be not a science worthy

and requiring to be thus studied and

thust taught, then, as a distinguished

lawer has remarked, “A university will

best consult its own dignity in declin

ing to teach it. This is the plough to

which our ancestors here in America

Set their hand, and to which we have

Set Ours; and we must see to it that the

furrow, is handsomely turned.

But who is there, I may be asked, to

study law in this way? Who is to

have the time for it and the opportun

ity? Let me ask a question in return,

and answer it. Who is it that studies

the natural or physical sciences, en

gineering, philology, history, theology,

or medical science in this way? First

of all, those who for any reason pro

pose to master those subjects,to make

true and exact statements of them,and

to carry forward in these regions the

limits of human knowledge; and

especially the teachers of these things.

Second, not in so great a degree, but

each as far as he may, the leaders in

the practical application of these

branches of knowledge to human af

fairs. Third, in a still less degree, yet

in some degree, all practitioners of

these subjects, if I may use that phrase

who wish to understand their business,

and to do it thoroughly well.

Precisely the same thing is true in

law as in these or any other of the

great parts of human knowledge. In

all it is alike beneficial and alike

necessary for the vigorous and fruit

ful development of the subject, for the

best performance of the everyday

work of the calling to which they re

late, and for the best carrying out o'

the plain, practical duties of each

man's place, that somewhere and by

some persons these subjects should be

investigated with the deepest research

and the most searching critical study.

The time has gone by when it was

necessary to vindicate the utility of

deep and lifelong investigations into

the nature of electricity and the mode

of its operation, into the nature of

light and heat and sound and the laws

that govern their action, into the mi

nute niceties of the chemical and phy

siological laboratory, the speculations

and experiments of geology, or the ab

Sorbing calculations of the mathemati

cian and the astronomer. Men do not

now need to be told what it is that has

given them the steam-engine, the tele

graph, the telephone, the electric rail

way and the electric light, the tele

scope, the improved lighthouse, the lu

cifer match, antiseptic surgery, the

prophylactics against small-pox and

diphtheria, aluminium, the new metal,

and the triumphs of modern engineer

ing. These things are mainly the out

come of what seemed to a majority of

mankind useless and unpractical study

and experiment.

But as regards our law, those who

press the importance of thorough and

scientific study are not yet exempt

from the duty of pointing out the use of

it and its necessity. To say nothing of

the widespread scepticism among a

certain class of practical men, in and

out of our profession, as to the advant

ages of anything of the sort, there is

also among many of those who nomin

ally admit it and even advocate it, a

remarkable failure to appreciate what

this admission means. It is the sim

ple truth that you cannot have thor

ough and first-rate training in law, any

more than in physical science, unless

you have a body of learned teachers;

and you cannot have a learned faculty

of law unless, like other faculties, they

give their lives to their work. The

main secret of teaching law, as of all

teaching, is what Socrates declared to
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be the secret of eloquence—under

standing your subject; and that re

quires, as regards any one of the great

heads of our law, in the present stage

of our science, an enormous and ab

sorbing amount of labour.

Consider how vast the material of

our law is, and what the subject-mat

ter is which is to be explored, studied,

understood, classified, and taught in

our schools of law. It lies chiefly in an

immense mass of judicial decisions.

These, during several centuries, have

spelled out in particular instances, and

applied to a vast and perpetually

shifting variety of situations, certain

inherited principles, formulas, and cus

toms, and certain rules and maxims of

good sense and of an ever-developing

sense of justice. It lies partly also in

a quantity of legislation.

What does it mean to ascertain and

to master, upon any particular topic,

the common law? It means to ascer

tain and master, in that particular part

of it, the true outcome of this body of

material. In an old subject, like the

law of real property, such an inquiry

goes far back. In a new one, like con

stitutional law, not so far; but still,

even in that we must search for more

than a century, and if we would have

a just understanding of some funda

mental matters it means much remoter

and collateral investigation. As re

gards a great part of our law it is not

comprehensible, in the sense in which

a legal scholar must comprehend his

subject, unless something be known,

nay, much, of the great volume of

English decisions that run back six

hundred years to the days of Edward

I., when English legal reporting be

gins. This is the period which is fixed,

in the two noble volumes of “The His

tory of the English Law, just publish

ed by the English professors, Sir Fred

erick Pollock, of Oxford, and Mr. Mait

land, of Cambridge, as the end of their

labours—viz. the time when legal re

porting begins. In giving the reasons

for dealing with this as a separate

period, they say ‘so continuous has

been our English legal life during the

last six centuries that the law of the

later Middle Ages has never been for

gotten among us. It has never passed

utterly outside the cognizance of our

Courts and our practicing lawyers.”

Such is the long tradition that finds

expression in the law of this very day,

and of this place in which we sit. The

volumes just mentioned, ending thus

six centuries ago, themselves throw

light on much which concerns our own

daily practice in the Courts; and they

indicate the value and importance of

much remoter investigation. You re

member, perhaps, that the judicial rec

ords of England carry us back to the

reign of Richard I. in 1194, seven cen

turies ago, and that there are scatter

ed memorials of earlier judicial pro

ceedings for another century, gathered

for the first time by one of the most

learned of our orethren in this associa

tion, Professor Melville M. Bigelow.

Much of this vast mass of matter is

unprinted, and much is in a foreign

tongue. The old records are in Latin.

As to the reports, for the first two hun

dred and fifty years after reporting be

gins, it is all in the Anglo-French of the

Year-books, and mostly in an ill-edited

and often inaccurate form. To al/

these sources of difficulty must be add

ed the generally brief and often very

uninstructive shape of the report it

self. A few of the earlier Year-books

have been edited in thorough and

scholarly fashion, accompanied by a

translation and illustrations from the

manuscript records. But most of them

are in a condition which makes re

search very difficult. The learned his

torians just quoted have said that the

first and indispensable preliminary to

a better legal history than we have of

the later Middle Ages is a new, a com

plete, a tolerable edition of the Year

books. They should be our glory, for

no other country has anything like

them; they are our disgrace, for ng

other country would have so neglected

them. The glory and disgrace are

ours also, for English law is ours. Ef

forts on both sides of the water to ac

complish this result have as yet failed;

but they should succeed, and they will

succeed. I wish that my voice might

reach someone that would help in se

curing that important result. It would

bring down the blessing of legal schol

ars now and hereafter. After the

Year-books come three centuries and a

half of reported cases in England; and

one of these centuries, more or less, in

cludes the multitudinous reports of our
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own country and of the English colon

ies, which continue to pour in upon us

daily in so copious and ever increasing

a flood.

Now, will it be said, perhaps, that in

bringing forward for study all this

mass of material, past, present, and

daily increasing at so vast a rate, I am

recommending an impossibility and an

absurdity? No, I am not; I speak as

one who has seen it tried. It is not

only practicable, but a necessary pre

linninary for first-rate work. One or

two things must be observed here. Of

course no one man can thus explore all

our law. Butsome single thing or sever

al connected things he may; and every

man who proposes really to understand

any topic, to put himself in a position

to explain it to others, or to restate it

with exactness, must search out that

one topic through all its development.

Such an investigation calls for much

time, patience, and labour, but it

brings an abundant harvest in the il

lumination of every corner of the sub

ject. Another thing is to be noticed.

Not all our law runs back through all

this period. This great living trunk

Of the common law sends out shoots

all along its length. Some subjects,

like the law of real property, crimes,

pleading, and the jury, go very far

back; others, like the learning of per

petuities or the Statute of Frauds, not

SO Very far; and others still, like Our

American constitutional law, the learn

ing of the Factors Acts, of injuries to

fellow-servants, and other parts of the

law of torts, are modern, and perhaps

very recent. But be the subject old or

new, or much or little, every man in

his own fielu of study must explore

this mass of material—viz. all the de

cided cases relating to it—if he would

thoroughly understand his subject.

Before I pass on, let me say, as if in

a parenthesis, a word or two more

about the Year-books. These great re

positories of our medieval law have

been the subject of many cheap and

foolish observations, as to their musti

ness and mouldiness; but never, so far

as I know, from persons who had any

considerable acquaintance with them.

It has dwarfed and hurt our law that

research has usually that about three

centuries back; as to what went before,

it has been the fashion to accept Coke

as the epitome, or to take the summar

ies in the Abridgments. Back of Coke,

these ill-printed, unedited, untranslat

ed folios, the Year-books, have stood

like a wall, repelling for most men any

further search. But not all scholars

have been deterred; and those who

have gone through these volumes have

found a rich reward. Amidst their

quaint and antiquated learning is

found the key to many a modern

anomaly; and the reader observes with

delight the vigorous growth of the law

from age to age by just the same pro

cesses which work in it to-day in our

latest reports. There, as well as here,

together with much that is petty and

narrow, one remarks not only well-di

gested learning and thoughtful conser

Vatism giving its reasons, but also

growth, the vigour of original thought,

liberal ideas, and the breaking out of

what we call the modern spirit.

Coming back to the task of the stu

dent of our law, is spreads far beyond

What I have yet set forth; it has been

Wisely said that if a man would know

any one thing, he must know more

than one. And so our system of law

must be compared with others; its

characteristics only come out when

this is done. As to the examination of

medieval and modern continental

law, we have hardly made a begin

ning. When we trace our law far

back, the only possible comparison

with anything long-lived and continu

ous is with the Roman law. If any

One would remind himself of the flood

of light that may come from such com

parisons, let him recall the brilliant

work of Pollock's predecessor at Ox

ford (Sir Henry Maine) In his great

book on Ancient Law. That is the

best use of the Roman law for us---

as a mirror to reflect light upon our

own, a tool to unlock its secrets. And

so the recent learned historians Of Our

law have used it. In writing of the

English system of writs and forms of

action, for instance, they put meaning

into the whole matter in pointing out

that all this, beginning in the middle

of the twelfth century, finds a parallel

in Rome at a remote stage of Roman

history. We call it distinctively Eng

lish, but it is also in a certain sense

very Roman. While the other nations

of Western Europe were begining to
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adopt as their own the ultimate re

Sults of Roman legal history, England

was unconciously reproducing that his

tory.”

Of the value of such comparative

studies, and their immense power to

lift the different subjects of our law

into a clear and animating light, no

competent person who has once profit

ed by them can ever doubt. But,

again, observe what this means. It

means adding to the wide and diffi

cult researches already marked out an

other great field of investigation. If

it be said that our teacher of English

law may profit by the labour of oth

ers, and has only to read his “Ancient

Law’ and his ‘History of English

Law,' I reply that the field is still

largely unexplored; and, furthermore,

that, for the scholar, such books are

helps and guides for his own research,

and not substitutes for it.

So much for this head of what I

have to say. Over these vast fields the

competent teacher of law must care

fully and minutely explore the history

and development of his subject. I

set down first this thorough historical

and chronological exploration, because

in this lie hidden the explanation of

What is most troublesome in our law,

and because in this is found the stim

ulus that most feeds the enthusiasm

and enriches the thought and the in

struction of the teacher. The dullest

topics kindle when touched with the

light of historical research, and the

most recondite and technical fall into

the order of common experience and ra

tional thought. Sir Henry Maine's

book, like that of Darwin in a different

sphere, at about the same time, cre

ated an epoch. Such books have made

it impossible for the law student ever

again to be content with the sort of

food that fed his fathers, with that

‘disorderly mass of crabbed pendan

try, for instance, as our recent histo

rians of the law have justly called it,

‘that Coke poured forth as institutes of

English law. Never again can he re

ceive the spirit of bondage that once

bent itself to teach or to study the law

through such a medium.

And now comes another labour for

the legal scholar. After such research

es as I have indicated, in any part of

the law, the outcome of it is certain

to be the necessity of restating the

subject in hand. When things have

once been thus explored and traced,

many a hitherto unobserved relation

ship of ideas comes to light, many an

old one vanishes, many a new ex

planation of current doctrines is sug

gested and many a disentangling of

confused topics, many a clearing away

of ambiguities, of false theories, of

outworn and unintelligible phraseol

ogy. There is no such dissolver and

rationaliser of technicality as this. A

new Order arises. And so when the

work of exploration has been gone

over, there comes the time for produc

ing and publishing the results of it.

Admirable work of this sort, and a

good bulk of it, has already been done—

work that is certain to De of inestima

ble value to our profession. In some

instances it is but little known as yet;

in others, it appears already in our

handbooks on both sides of the Ocean,

and in the decisions of the Courts.

The publishing of these results by

competent persons is one of the chief

benefits which we may expect from

the thorough and scientific teaching of

law at the universities. In no respect

can more be done to aid our Courts in

their great and difficult task. There

are many useful handbooks for office

use and reference, and some excellent

ones. But the number of really good

English law treaties—good, I mean,

when measured by a high stand

ard—is very few indeed. They im

prove and yet, to a great extent

to-day, the writers and publishers of

law-books are abusing the confidence

of the profession, and practicing upon

its necessities.

If I am asked to specify more par

ticurlarly the sort of thing that may

come out of the researches to which I

have referred, and that has already

been produced from the universities, I

am tempted to refer first to a foreign

book about one of our English topics

a book which is a little remote from

our every-day questions, but full of

value in any deep consideration of the

subject—the admirable ‘History of the

Jury, by Brunner, professor of law at

Berlin, published in 1872. That is a

book of the first class, Superseding all

others upon the subject; and yet, to

the disgrace of the English-speaking
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race, it has not yet been translated into

our language. English and American

scholars have supplemented the work,

of Brunner, and the material for a

true understanding of the history and

uses of the jury system, and for a wise

judgment as to continuing or modify

ing the use of it, were never anything

like so good as now.

Then there is that masterly ‘History

of the English Law’ by two English

law professors of our own time, of

which I have already spoken. In men

tioning this book, it is only just to

Professor Maitland, one of the finest

scholars of our time, that I should

quote the remark of his distinguished

associate, where he says in the pre

face that “although the book was

planned in common and has been re

vised by both of us, by far the greater

share of the execution belongs to Mr.

Maitland, both as to the actual writ

ing and as to the detailed research

which was constantly required. Of

other English work to be credited to

the universities, I have already men

tioned the great performances of

Blackstone and Maine, and I need only

allude to the important works, well

known among us, of Dicey, Holland,

Markby and Pollock. Less well known,

but masterly in its way, is Maitland's

editing of that selection from the judi

cial records of the thirteenth century,

which is known as Bracton's Note

Book, and of other unpublished ma

terial brought out by the Selden So

ciety.

As to this country, I will not mention

names. I need not refer to the famous

and familiar books from our university

Schools of law, by Our leaders, living

and dead. I will simply say this, that

in recent times the researcnes and con

tributions of our own teachers of the

law, at the universities in various parts

of the country—and I include now not

less than seven of these institutions—

have produced most important ma

terial, which is already finding its way

into the current handbooks of the pro

fession, here and in England—material

which not only illuminates the field of

the student's work, but lightens the

daily drudgery of the Bench and Bar.

The true nature of equitable rights and

remedies; the doctrine of equitable de

fences; the history and analysis of the

law of contract, torts, trusts, and evi

dence; the nature and true theory of

the negotiability of obligations; the na

ture of the common law itself; the

whole doctrine of quasi-contract; the

doctrine of perpetuities—these things

make only a part of this material. As

I said, I do not speak of work done at

any one institution or in any one part

of the country merely.

But now suppose some one says,

What is the use of carrying on our

backs all this enormous load of the

common law? Let us codify, and be

rid of all this by enacting what we

need, and repealing the rest.

Well, I am not going to discuss codi

fication. There is not time for that.

And the word is an ambiguous one;

some good things and some bad ones

are called by this name. I will only

Say that as yet We do not well under

stand our law; it is our first duty to

understand it. The effort to codify it,

or systematically to restate it for pur

poses of legislation—for any purpose

Other than a merely academic one

should come later, if it come at all.

To codify what is only half understood

is to perpetuate a mass of errors and

shallow ambiguities; it is to begin at

at the wrong end. Let us, first of all,

thoroughly know our ground. I can

Say this With confidence, that as re

gards one or two departments of law

with which I have a considerable ac

quaintance, I have never seen any at

tempt at codification, here or abroad,

which was not plainly marked by

grave and disqualifying defects. Good

will, strong general capacity, courage,

Sense, practical gifts, are indeed not

Wanting in Some of these attempts;

but a competent knowledge of the sub

ject is wanting.

My honoured friend, Judge Dillon, in

his excellent address last year, said a

word or two in connection with this

subject, which should be supplement

ed, I think, by a word or two more. In

speaking of law reforms, he remarked

that “no mere doctrinaire or closet

student of our technical system of law

is capable of wise and well-directed

efforts to amend it. This must be the

Work of practical lawyers. If

the expression “mere doctrinaire

(To be continued.)
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DISTRICT

C. P. Marvin vs. W. H. McDonald, et al.

(District Court, Ramsey County.)

Struck Jury—Selection by Sheriff

Must be Made in Presence of Par

ties or their Attorneys.

Jno. L. Townley, Esq., for plaintiff.

Henry C. James, Esq., for defendants.

Plaintiffs made a motion to quash struck

ury on the ground that the selection

ad been improperly made.

BRILL, J.—The selection of a struck

jury is out of the ordinary course of

proceeding. The power to select a jury

to try a particular case is vested in

One man.

The provisions of the law in so far

as they are for the benefit of the par

ties, must be strictly followed. The

law provides: “At the time designat

ed, the sheriff shall attend at his office

and in the presence of the parties or

their attorneys * * * shall select

from the number of persons qualified

to serve as jurors in the county, forty

such persons as he shall think most

indifferent between the parties and

best qualified to try such issue.”

The law is imperative that the selec

tion shall be made in the presence of

the parties. The reason for this pro

vision undoubtedly is that the impor

tant function given to the sheriff will

be exercised more carefully when the

parties are present, and he will be less

liable to be subject to improper influ

ences in making the selection.

If the selection be made prior to the

time appointed and not in the presence

of the parties, the law is not complied

with. Of course, it is not improper for

the sheriff to canvass the names of per

sons in his mind prior to the time ap

pointed, and when the parties are not

COURT.

present, and it is, perhaps, not improp

er to make a memorandum beforehand;

but the selection of the forty persons

must be made as the law provides.

In this case it appears that the sheriff

made the selection prior to the time

appointed and not in the presence of

the parties or their attorneys. He had

determined the persons beforehand

and had made the list and simply sub

mitted the result of his previous ac

tion. I do not think this was a sub

stantial compliance with the language

or spirit of the law. The plaintiff hav

ing made his objections and the sher

iff having overruled them I think the

subsequent action of the plaintiff was

not a Waiver.

Thauwald vs. Galvin.

(District Court, Ramsey County.)

Supplementary Proceedings – Con

tempt—Salary of Policemen Ex

empt.

Geo. J. Flint, for plaintiff.

L. J. Dobner, for defendant.

Order to show cause why defendant

should not be £e: as for a con

tempt, in disobeying order made by

court in supplementary proceedings.

Order discharged.

RELLY, J.—The defendant is a

police officer of the City of St. Paul.

In proceedings supplementary to exe

cution the usual order of the court re

straining defendant from disposing or

in any way interfering with any of his

property, not exempt from execution,

was made and served on the defendant.

The day after this service defendant

drew from the city treasury his salary,

$71.75, for his Services as such police

man, and applied the whole of it for

clothing, house rent, groceries, etc.,
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in other words, to the support of his

family. Defendant has filed herein an

affidavit to the effect that all his salary

is necessary to the support of himself

and family.

The court is asked to punish this de

fendant for thus disposing of his prop

erty in violation, as it is claimed, of

the restraining order before described.

The question arises, can the salary

of a police officer of the City of St.

Paul be reached by his creditor in pro

ceedings supplementary to execution.

I am of opinion it cannot. In Roeller

vs. Ames, 33 Minn. 135, the supreme

court decided that the salary of a

municipal officer cannot thus be reach

ed. And the decision was placed on

the ground that public policy forbids

any interference, directly or indirectly,

with the payment of his salary into the

hands of such officer. This exemption,

and practically for the same reason,

has been held to embrace an employe

of a municipality engaged in hazard

ous lines of duty, such as fireman.

Sandwitch Mfg. Co. vs. Krake, 68 N.

W. R. 606. In this case the court says:

“If he (the defendant) was an officer,

the rule laid down by Roeller vs. Ames

would be directly in point. Why, then,

should not the services of a fireman be

deemed as important and as much of

a public employment as that of a

policeman or other municipal officer,”

thus indirectly recognizing a police

man to be a public officer in the strict

Sense.

Now, a policeman is a public officer

in the strict meaning of the term. The

usual indicia of a public office are oath,

tenure, duration, emolument, powers

and duties regulated and prescribed by

law. One conclusive test seems to be

where the rights and duties of the

office involve the exercise of some part

of the sovereign power. He is not

alone a public officer, but, like a fire

man, his duties may be often extra

hazardous. So that under the holding

in Roeller vs. Ames and Manufactur

ing Co. vs. Krake, the salary of this de

fendant, while in the possession of the

city, was exempt from execution and

cannot be reached in these proceedings.

It is not necessary to decide whether

at all, or under what circumstances,

after the salary has been paid into

Such officer's hand, and while he re

tains possession of it, the service of an

order in supplementary proceedings

will create a lien on such moneys so

that disposing of it by the officer would

be a contempt, for the reason that in

this case the order served on defendant

affected only his property which on

Oct. 14, 1896, was “not exempt from

execution.” This money was then in

the city's possession and was in its

then condition clearly exempt.

But I will say, that as public policy

protects the salary while in the city

treasury in order that it be paid

promptly and with certainty to the of

ficer so that the public may have from

him efficient and unharrassed Service,

certainly to take that salary from his

hand the moment after it is paid to

him will defeat the very object of the

rule. Of course the rule as to the ex

emption of the money while in the

city's possession is not founded upon

the idea that the municipality should

not be annoyed with answering gar

nishee or other trustee processes. It

stands on the higher idea that to de

prive the officer of his salary will in

effect deprive the public of his efficient

Service.

Charles F. Leland vs. Reuel L. Hall, Edith

Hall, C. S. Guderian, et als.

(District Court, Hennepin County.)

Demurrer—Improper Joinder of Ac

tions.

Alford and Hunt, for plaintiff.

Savage and Purdy, for defendants Hall

and Guderian.

Plaintiff brought an action against

defendants, asking that he be subro

gated to the legal right of Guderian

and the Anoka National Bank, which

Guderian was alleged to represent, in

a certain mortgage in which Guderian

was the mortgagee, and for the trans

fer of the mortgage to him; and in the

same action he asked that the mort

gage be foreclosed. Defendants Hall

and Guderian demurred to the com

plaint, upon the ground that two caus

es were improperly united, claiming

that Guderian was interested in the

first question, but if that were decided

against him, not in the second; while

defendants Hall were proper parties

to the cause of action for foreclosure,

but were not proper parties to the first

cause of action.

ELLIOTT, J.—Ordered, that the two
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causes of action are properly united,

and that defendants' demurrer be and

is overruled, with costs to plaintiff.

Thos. Wallace, Jr., vs. Carpenter Elec

tric Heating Manufacturing Co., and

American Electric Heating Corporation.

(District Court, Ramsey County.)

Manufacturing Corporations-Right

Right to Issue Full Paid Stock and

Sell for less than Par.

C. R. St. John for plaintiff.

Kueffner, Fauntleroy & Rice for defend

ants.

Plaintiff recovered judgment against

defendant Carpenter Electric Heating

Man. Company, which was insolvent,

and then brought this action against

defendant American Electric Heating

Corporation, which owned nearly all

of the stock in the first named corpo

ration, claiming that the stock had

been issued by the corporation for less

than its par value, and that the Amer

ican Electric Heating Company pur

chased the stock with full knowledge

that it had never been paid for in full.

Findings of the Court:

1. Defendants are and were corpo

rations duly organized and incorporat

ed as alleged in the complaint. Said

defendant, Carpenter Electric Heating

Manufacturing Company, which is a

manufacturing corporation of this

State, was not served with summons

and does not appear in this action, but

all objection for want of such service

or appearance was expressly waived

on the trial by said defendant.

2. Plaintiff commenced an action

and recovered a judgment for $5587.71

against said Carpenter Electric Heat

ing Manufacturing Company which

was duly entered and docketed Octo

ber 31, 1895, in this Court and the

same is wholly unpaid and remains in

full force and effect.

3. The nominal capital stock of said

Carpenter Electric Heating Manufac

turing Company was and is $400,000,

divided into shares of $100 each, and

prior to the entry of said judgment

and on or about the 1st of July, 1893,

said defendant, American Electric

Heating Corporation, purchased and

became the owner of 3946 shares of

said capital stock and ever since has

been and still is such owner.

Immediately thereafter said Carpen

ter Electric Heating Manufacturing

Company, for full value sold and de

livered all and singular its assets and

property consisting of stock on hand.

patents, machinery, fixtures and good

will, to said defendant, American Elec

tric Heating Corporation.

4. The said Carpenter Electric Heat

ing Manufacturing Company was or

ganized and the shares of stock there

of originally issued in the manner and

under the circumstances following.

viz: shortly prior to the month of May,

1891, one Geo. H. Finn, entered into

an agreement with a certain corpora

tion known as the Carpenter-Nevins

Electric Heating Company, then own

ing certain letters patent upon devices

used in manufacturing electric heating

apparatus, whereby he secured the ex

clusive right to manufacture and sell,

and also to sell to others the right to

use the said devices, and also all oth

er like patented devices which said

Carpenter Nevins Company might

thereafter acquire, and in consideration.

thereof, among other things agreed to

organize a corporation under the laws

of the State of Minnesota for the pur

pose of manufacturing such patented

devices, with a nominal capital stock

of $400,000, to which, when so incor

porated, he would transfer the license

so obtained from said Carpenter-Ne

Vins Company, and which license was

coupled with a condition that the hold

er thereof should pay to said last

named company a royalty of twenty

five per cent of the list prices on all

goods manufactured thereunder. Said

Finn further agreed to pay to said

company So to be organized, the sum

of $5,000 in cash to aid in developing

said patented devices, and carrying on

the business thereof, for which he, or

those named by him, should receive

1,500 shares of the full paid capital

stock of said corporation so to be or

ganized, and to cause 1,000 shares of

full paid stock of said corporation to

be issued and delivered to said Car

penter-Nevins Company. The residue

of said shares, to-wit, 1,500 to be held

in trust and sold for the benefit of said

corporation so to be organized.

Thereupon, pursuant to said agree

ment, said Finn, with certain others

associated with him as promoters

thereof, in the month of May, 1891,

proceeded to form such corporation
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and to become and did become incorpo

rated as the Carpenter Electric Heat

ing Manufacturing Company, one of

the nominal defendants in this action.

Immediately upon the organization

of said last named company and in

pursuance of his said agreement with

the said Carpenter-Nevins Company,

sa... George H. Finn transferred to

said corporation, Carpenter Electric

Heating Manufacturing Company, all

and singular said license and all the

rights by him acquired under his said

contract with the Carpenter-Nevins

Company, and also paid to said Car

penter Electric Heating Manufacturing

Company the sum of $5,000 in cash;

and in consideration thereof said last

named company issued and delivered

to said Finn all and singular its 4,000

shares of its capital stock, the same

being issued as and purporting to be

full paid stock of said corporation, up

On condition that said Finn should

transfer 1,000 shares thereof to said

Carpenter-Nevins Company in accord

ance with his agreement with it, as

aforesaid, and should transfer 1,500

shares thereof to one N. C. Thrall, as

trustee, to be known as Treasury stock

and sold for the benefit of the com

pany SO issuing the same, as it should

from time to time direct; all of which

conditions were duly complied with by

said Finn.

The residue of said stock, amounting

to 1,500 shares, said Finn received and

retained for himself and his associates,

of whom the promoters, incorporators

and members of said corporation were

at the time part and parcel; and said

corporation received no other consider

ation for its shares of stock than as

aforesaid.

The value of the license and rights

so transferred to said corporation were

problematical, depending on the valid

ity of the patents covering said devi

ces and the practical utility thereof,

which was yet to be demonstrated, and

the same were worth no more than

said Finn had so agreed to pay there

for. Said patents were thereafter ad

judged invalid, and said license and

rights acquired under said contract

with the Carpenter-Nevins Company

became of little or no Value.

5. The said 1500 shares of stock so

transferred to said N. C. Thrall was

thereafter by him sold and disposed of

for the benefit of the said Carpenter

Electric Heating Manufacturing Com

pany, as by it directed, and there was

realized therefor as the proceeds of

said sale, the sum of $25,000 and no

Inore.

6. Said defendant, the American

Electric Heating Corporation, at the

time it acquired title to said 3946

shares of the capital stock of said Car

penter Electric Heating Manufactur

ing Company, and still so owned by it,

had full notice and knowledge of the

circumstances under which said or

iginal 4,000 shares of stock were so

issued, and the consideration paid

therefor; but it does not appear that it

acquired title to any of said stock,from

the persons who originally so took the

Same, save that it did so acquire title

through one Eastman, acting in its be

half, of said 1,000 shares so transfer

red to said Carpenter-Nevins Company

for said license; nor does it appear

that any of the persons or parties from

whom said defendant, American Elec

tric Heating Company so acquired ti

tle to its stock, except said Carpenter

Nevins Company, had any notice or

knowledge of the circumstances under

which said 4,000 shares of said capi

tal stock was originally issued, nor

that they did not suppose, and in good

faith believe, that the said shares of

stock were paid for in cash at their

par value at the time of their issu

ance.

Save as aforesaid, the allegations of

the pleadings are not established by

the evidence and are not true.

As conclusions of law, the Court

finds that the plaintiff is not entitled

to any relief in this action, and de

fendant is entitled to a dismissal there

of on the merits, with its costs and

disbursements.

OTIS, J.—While section 3415 of the

General Statutes of 1894 as it now

reads is not clear, I am of the Opinion

that it operates to allow a manufactur

ing corporation to issue sits stock as

full paid and dispose of the same for

less than par, and on such terms as

its board of directors may deem advis

able. This section, without the provi

so, is the same as section 163 of chap

ter 34, General Statutes of 1866. The

proviso has since been added by a
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mendments, from time to time made,

and unless it has the effect of taking

this class of corporations out of the

operation of the statute as originally

enacted, it is impossible to give it any

force, and we are to assume that there

was some purpose in adding the pro

Viso.

The fact that afterwards, section

2743, General Statutes, 1894, was en

acted, gives a legislative construction

to this proviso the same as I have

given it; for, otherwise, a substantial

portion of this section 2743 would

seem to be quite unnecessary.

That the classes of corporations en

titled to the privileges of this proviso

have been from time to time by Suc

cessive amendments extended, shows

that it was not considered meaningless,

and as I believe the construction I

have adopted is in accordance with

the general understanding of the bar.

It follows that the Carpenter Com

pany could dispose of its stock in the

manner found without making pur

chasers thereof liable for any further

assessments.

Further than this as the stock was

issued and disposed of as full paid,

and passed from hand to hand as such,

it seems to me a person taking it with

out notice that it was so in fact, would

be protected; and there is no allega

tion or evidence that the parties from

whom defendant acquired such stock

were not such good faith purchasers

and thereby fully protected.

If they were the defendant would be

likewise protected without regard to

such knowledge as it might be charged

with.

REASON ENOU(; H.

Even a lawyer, who is generally sup

posed to know exactly what to do with

his tongue, may make a slip occasion

ally. In a certain court, 110t long ago,

One of the attorneys demanded Inermis

sion to introduce the testimony of two

Witnesses who had not been duly cit

ed.

“Do you suppose,” said the court,

“that they will materially assist us in

getting at the facts?”

“I think so,” answered the lawyer.

“I have not had an opportunity to com

municate with them.”

An audible Smile ran around the

Court-room.

“Let them be called at once,” said

the judge, and the smile grew in vol

unne.

PERSONALS.

Minneapolis.—

Mr. A. C. Clausen has removed from

Worthington to Minneapolis and has

taken offices in the Harrison & Smith

building.

Messrs. Rea & Healy, of the Phoenix

building, have removed to Temple

Court.

James Robinson has also removed

from the Phoenix to Temple Court.

Ace P. Abell, of the law firm of Mc

Hale & Abell, has been selected by

Ald. Harvey as chief clerk in the pro

bate court office after it passes under

the new regime, Jan. 1.

St. Paul

The engagement is announced of

Hon. Jno. W. Willis, of the Ramsey

County District Court, to Mrs. Mar

garet W. Fitzgerald, of St. Paul.

Messrs. John Cavanagh and E. J.

Cannon have taken offices together in

the Globe building.

The painful circumstances under

which the life of a member of the

Montreal bar came to an end on Sun

day, the 1st instant, suggest the in

quiry whether the profession of the

law is not in danger of becoming over

crowded. The coroner's jury found

that the deceased terminated his life

by poison, while suffering under tem

porary discouragement. There is rea

son to fear that, at the present time,

too many young lawyers of fair abil

ity and education do not find the pros

pects of the profession very encourag

ing. The facilities provided by the

universities and law Schools have been

useful in the Spread of knowledge;

but, on the other hand, this smoothing

of the path to callings in which a cer

tain amount of preliminary knowledge

is requisite, tends to attract a large

number of young men to the profes

sions which seem to offer the most

ready, or perhaps the only avenue to

advancement. The danger is that the

number within the legal profession

may become so great that a living

wage will be beyond the reach of the

majority. A similar complaint has

recently been the subject of discussion

in England, where solicitors often find

it hard to obtain the means of exist

ence.—Legal News.
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The New York Court has recently,

in the case of Mitchell V. Rochester

Ry. Company, 45 N. E. Rep. 354, pass

ed upon what is known as the Texas

doctrine, i. e., the recovery of dam

ages for mere mental suffering or

shock. This question has been passed

upon in recent years by nearly every

one of our State Courts of last resort,

and the courts are about evenly divid

ed upon it. The question came before

the Supreme Court of Minnesota in

Francis V. Western Union Co., 59 N.

W. 1078, and it placed itself among

the Courts opposed to the “doctrine.”

The opinion in this case was written

by Justice Mitchell and is a very ex

haustive one. But the N. Y. Court has

gone further than any of the other

courts, which have opposed the “doc

trine” and holds that no recovery can

be had for physical injuries occasion

ed by the mental shock or fright.

They say, “if it be admitted that no

recovery can be had for fright occa

sioned by negligence of another, it is

somewhat difficult to understand how

a defendant would be liable for its Con

sequences. Assuming that fright can

not form the basis of an action, it is

obvious that no recovery can be had

from injuries resulting therefrom.

That the result may be nervous dis

ease, blindness, insanity or even a mis

carriage, in no way changes the prin



204 THE MINNESOTA LAW JOURNAL.
[vol. Iv

ciple.” These results merely show the

degree of fright, or the extent of the

damages. The facts in the case were:

While plaintiff was standing upon

the crosswalk of a city street, await

ing an opportunity to enter one of the

defendant's cars which had stopped

upon the street at that place, another

of defendant's cars came down the

street at such speed that its driver was

unable to stop it before it reached the

car which plaintiff was about to take.

The horses attached to the approach

ing car turned to the side where plain

tiff was standing, and before they

were checked had come to her so that

their heads were on either side of her

and she was almost run down by

them. The fright and excitement

made plaintiff unconscious, and she

suffered a miscarriage and was ill for

a long time.

The reasoning of the Court may be

logical and correct, but we think they

need not have gone so far and yet

have remained within the principles

laid down by the Courts opposed to the

Texas doctrine. The main reason al

ways advanced by these Courts has

been that to allow damages for mere

mental suffering would open up a vast

field of speculative litigation, and that

difficulties would always arise in de

ciding whether the injuries were

merely simulated or real; and that it

would be almost impossible to meas

ure such damages. But all of these

difficulties are done away with where

physical injuries result from the

shock, such injuries could be measur

ed just as easily as could injuries re

sulting from a physical shock or

wound. It seems inconsistent that the

defendant should be allowed no dam

ages in this case while if the car had

gone a little further and she had been

struck, however slightly, and the same

injuries had resulted, she would have

been entitled to heavy damages.

MINNESOTA STATE BAR ASSOCIA

TioN.

The following letter was mailed by

Hon. E. H. Ozmun, secretary of the

State Bar Association, to all the mem

bers of the Association and has met

with very general response from all

over the state. Nearly three hundred

letters favoring reorganization of the

Association were received. It is a

matter of great moment to the bar

and should be followed up by some

active measures. The members should

all strive to make the Association a

live and progressive one, and the equal

of the very best in the country:

Dear Sir: The State Bar Associa

tion, I regret to say, has not, since

1884, the year it was first organized,

been able to get up interest or enthu

siasm among its members sufficient to

have an annual meeting with appro

priate exercises and a publication of

the proceedings. The only meetings

which have occurred since that time,

with the exception of the September

meeting in 1895, which was well con

ducted but most meagerly attended,

have been those brief meetings of a

few minutes each on the first day of

the October or April terms of the Su

preme Court, where no business has

been transacted save that of electing

officers.

In almost every state and territory

of the Union there exists a well or

ganized Bar Association which holds

annual meetings, prints and publishes

its proceedings, exchanges them with

other Bar Associations and, seeming

ly at least, wields that power and in

fluence which is expected of organiza

tions of this kind which contain

among its members many of the most

learned and able of its citizens as well

as those of the highest character.

As secretary of this association I

have received in years past from near

ly all of the other state Bar Associa

tions bound copies of their proceed

ings, and they are not confined to the

Eastern states, for Washington and

Utah hold and publish regularly their

annual proceedings.

In response to the inquiries why we

do not reciprocate with our published

procedings, I have been forced to ad

mit that there has not been, since 1884,

a sufficient amount of interest taken

in our asociation to get up a respecta

ble, well attended Bar Association

meeting.

There are many lawyers, however,

who would be glad to see this associa

tion take the position which like asso

ciations take in other states; who be

lieve that it has an important and use

ful part to play in Minnesota and that
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it should at least be a powerful influ

ence in shaping wise legislation, but

there is nevertheless a well grounded

feeling that unless the association re

ceives the hearty co-operation of the

members of the Bar it will be best

to drop it altogether.

To that end it is now proposed that

a final effort be made toward estab

lishing this asociation so that it will

be something besides a mere name

and, if it meets with that reception

from the members of our profession

it is believed it should, there is no rea

son why Minnesota should not have as

influential and progressive an associa

tion as any state in the Union, but if

it does not meet with the co-operation

of the Bar the whole matter Will be

dropped, probably not to be revived

again at least for many years.

If the following meets with your ap

proval, will you kindly inform me

whether you feel able to attend and

whether you feel a sufficient interest

in the Bar Association, to contribute

$2.00 yearly dues. That a meeting be

held in St. Paul in January, 1897, dur

ing the session of the legislature. That

an address be delivered by some dis

tinguished member of the Bar from

some sister state invited to attend for

that purpose. That other exercises of

an appropriate character be had in

cluding the report of a committee on

legislation, to be appointed at once on

the settlement of the question as to

whether this Association shall con

tinue. The meeting to close with a

banquet in the evening, with appro

priate exercises.

An early response will oblige

E. H. OZMUN,

Secretary.

JUDGE. O. B. LEWIS.

Hon. O. B. Lewis, of the district

court, is well known to the citizens of

St. Paul. It may be truly said of him

that he is a self-made man, having at

the age of thirty-five years won the

approbation of his fellow citizens and

their confidence to such a degree that

he was selected for this position of re

sponsibility and trust. Mr. Lewis was

born March, 12, 1861, in Weyauwega,

Wis., and in his native state received

his education. After graduating from

the high school at Omro, Wis., he en

tered the Wisconsin state university

in 1879 from which he graduated in

1884 in the classical course with hon

ors.

He paid his way through the univer

sity by teaching school. After leav

ing the university he studied law, be

ing in the mean time an instructor in

chemistry at the university. Mr. Lew

is located in St. Paul, in 1889, engag

ing in the practice of law. He was

elected to the assembly of the com

mon council in 1894, and fulfilled his

stewardship in the position in a man

ner which secured him a re-election in

1896, and was elected to the office of

district judge at the fall election in

1896, having been placed on the bench

Jan. 1st, 1897.

In the professional life Mr. Lewis

has been respected by his fellow law

yers as a gentleman of knowledge and

culture, a man having high regard for

the proprieties of the profession, a

skillful and forcible reasoner before

a jury. He has at all times depended

on his own efforts and his acquaint

ances, and has many warm friends.

Mr. Lewis is particularly gifted for

the office of district judge. He is

strong minded, fearless, honest, and a

good lawyer.

ThE TEACHING OF ENGLISH LAW AT

UNIVERSITIES.

(Concluded from last number.)

or closet student refers to any class

of pedants and incompetent persons

who do not appreciate the nature of

what they are studying, I should not

wish to qualify that portion of the re

mark just quoted which reaches them.

But if it may be supposed to allude to

the class of legal scholars as such, to

the Experts in legal and juristic learn

ing, this remark, at the best, is but half

a truth. The practical work of carry

ing through any considerable measure

of reform,of getting it enacted, is,

indeed, peculiarly a task for the prac

tical lawyer. His judgment also is im

portant in the wise shaping of such a

measure; as his authority and influ

ence will be quite essential in gaining

for it the confidence of legislators and

their constituents. But no “wise and

well-directed efforts of this character

can dispense with the approval and co

operation of the legal scholar. I am
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speaking, of course, of competent per

Sons, in both the classes referred to,

and not of pedants or ignoramuses;

and am assuming on the part of the

systematic student of law, as on the

part of the judge or practioner, a suit

able outfit of sense, discretion, prelim

inary professional education, and ca

pacity to understand the eminently

practical nature of the considerations

which govern the discussion of legal

questions. Perhaps I may be permit

ted to speak on this subject with the

more confidence, as having been a

busy practitioner at the Bar of a large

city eighteen years before beginning

an experience as a professor at the

Harvard Law School, which has now

continued for twenty-one years.

Professor Dicey has remarked, I be

lieve, of the jurist's work in England,

of the sort of work which he himself

has so admirably done, that it stinks

in the nostrils of the average English

practitioner; and Sir Frederick Pol

lock, in his inaugural lecture twelve

years ago as Corpus Professor of Juris

prudence at Oxford, in speaking of his

associates here, Dicey and Bryce and

Anson, says, with dignity, that they

are fellow-workers in a pursuit still

followed in this land by few, scorned

or depreciated by many-the scientific

and systematic study of law. That

state of things is slowly disappearing

in England as well as here with the

gradual improvement in the legal edu

cation of the Bar. One of the best

and most important results of this im

provement will be a more cordial re

spect and a closer co-operation be

tween the different parts of our pro

fession, the scholars, and the men of

affairs. Nothing is more important to

the dignity and power of our common

calling.

Let me now finally come down to

this question: If what I have been

saying as to the scope of the Work of

the university teaching of law be true,

what does it mean as regards the out

fit and the carrying on of these

schools?

It means several things: (1) Limit

ing the task of the instructors. In

stead of allotting to a man the whole

of the common law or nalf - a dozen

disconnected subjects at once, it

means giving him a far more limited

field—one single subject perhaps, two

or three at most; if more than one,

then, if possible, nearly related sub

jects—to the end that his work of in

struction may be thoroughly done, and

that, as the final outcome of his stud

ies, some solid, public, and permanent

contribution may be made to the main

topic which he has in hand.

It means (2) that instructors shall

give, substantially, their whole time

and strength to the work. In master

ing their material and qualifying them

selves for threir task, they have in

hand, say, for the next two generations

much formidable labour in exploring

the history and chronological develop

ment of our law in all its parts. On

this, as I have indicated, a brave be

ginning has been made, and it is al

ready yielding the handsomest fruits.

They have also, of course, all the de

tail of their difficult main work of

teaching; and this, when the work is

fitly performed, calls for an amount of

time, thought, and attention bestowed

on the personal side of a man's rela

tion to his students which instructors

now can seldom give.

It means (3) that the pupils also

shall give all their time to the work of

legal study while they are about il.

There is more than enough in the care

ful preliminary study of the law to

occupy three full years of an able and

thoroughly trained young man. It is.

I think, a delusion to suppose that this

precious seedtime can profitably be

employed, in any degree, in attend

ance upon the Courts or in apprentice

ship in an office. I do not speak, of

course, of an occasional excursion into

these regions when some great case is

up or some great lawyer is to be heard,

or of the occasional continuous use of

time in such ways during these long

vacations which are generally allowed

nowadays. Nor d, I meat; to deny

that attendance upon Courts to Witness

the tral of a case now and then will

be a good school exercise. speak on

ly of systematic attempts to combine

attendance at law schools with office

work and with watch'ng the Coults.

The time for all that comes later, or

perhaps, in some cases, before.

It means (4) that generous libraries

shall be collected at the u'liversities

suited to all the ordinary necessities of
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careful legal research; and it also

means gathering at some one point in

the country, or at several points, the

best law library that money can pos

sibly buy.

And (5), in saying that proper uni

versity teaching of law means all this,

I am saying in the same breath that

it means another thing--viz. the en

dowment of such schools. The high

est education always means endow

ment; the schools which give it are all

charity schools. What student at Ox

ford or Cambridge, at 1 Iarvard, Yale,

Columbia, Ann Arbor, or Chicago pays

his way? We must recognize, in pro

Viding for teaching our great science

of the law, that it is no exception to

the rule. Our law schools inust be

endowed as our colleges are endowed.

If they are not, then the unanagers

must needs consult the market, and

consider what will pay; they will bid

for numbers of students instead of

excellence of work. They will act in

the Spirit of a distinguished but ill

advised trustee of one of the seats of

learning in my own State of Massa

chusetts, when he remarked ‘We

should run this institution as we would

run a mill: if any part of it (loes not

pay we should lop it off. They will

come to forget that it is the peculiar

calling of a university to maintain

schools that do not pay, or, to speak

more exactly, to maintain them

whether they pay or not; that the first

requisite for the conduct of a univer

sity is faith in the highest Standards

of work; and that if maintaining these

standards does not pay, this circum

stance is nothing to the purpose-main

tained they must be, none the less. It

has been justly said that it is not the

office of a university to make 11101ley,

or even to support itself, bui wisely

to use money.

If, then, we of the American Par

would have our law hold its fit place

among the great objects of human

study and contemplation; if we would

breed lawyers well grounded in what

is fundamental in its learning and its

principles, competent to handle it with

the courage that springs from assured

knowledge, and inspired with love of

it—men who are not, indeed, in any

degree insensible to worldly ambitions

and emoluments, who are, rather, filed

With a wholesome and eager desire

for them, but whose minds have been

lifted and steadied and their ambitions

purged and animated by a knowledge

of the great past of their profession,

of the secular processes and struggles

by which it has been, is now, and ever

will be struggling towards justice and

emerging into a better conformity to

the actual wants of mankind—then We

must, deal with it at our universities

and our higher Schools as all other

sciences and all other great and diffi

cult subjects are dealt with, as

thoroughly, and with no less an ex

penditure of tinne and money and ef

fort.

WHY HE NEEDED A GUN.

It was in a Western town and the

young fellow had been arrested for

carrying a concealed weapon. Fresh

£rom the East he imagined that bad

men lurked in the shadows and he had

bought a pistol that had a bore as

large as a cough-drop. When arraign

ed before the police judge he had no

defense to make and the magistrate

said: “I shall have to fine you.”

“Please let me off,” said the young

fellow. “I have no money to pay a

fine and if you fine me I shall have to

go to jail and that would disgrace me.

J have done nothing wrong except car

ry the revolver and I am sorry for

that. I have no friends from whom I

could secure the money to pay the

fine.”

“What did you carry the artillery

for?” asked the judge.

“Why, er—er—to protect my valua

bles.”

“To protect your valuables? What

valuables have you? You say you

have no money to pay a fine. What

else have you of value?”

“Why, you see—that is—er—I have

the gun. It cost me $12.”

He went to jail.

JUSTICE PERSONIFIED.

First Lawyer—I must say that I can

not see the point of my learned adver

sary's argument.

Second Lawyer—You ought to be on

She bench, then, for Justice, they sfy,

is blind.
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JUDGE KERR.

Hon. Charles D. Kerr, one of the

judges of the District Court for Ram

sey County, died December 23rd at San

Antonio, Texas, where he had gone

hoing that a warmer climate would

benefit his health.

The judges of the Ramsey County

bench and attorneys of the bar assem

bled at special term, January 2nd to

pay tribute to his memory—Judge

Williston, of Red Wing, sat with the

other judges.

As soon as the judges had taken

their places and court had been

opened, while the members of the bar

stood respectfully, W. D. Cornish ad

dressed the court, stating the object

of the meeting in appropriate words,

making feeling references to Judge

Rerr.

The memorial prepared by the com

mittee appointed by the court was

read by Harris Richardson, a former

law partner of Judge Kerr. The me

morial was in the following terms:

It is customary, when death lays its

chilly fingers upon a member of this

bar, for those of us, who remain, to

pause in the midst of our busy lives

and cease, for a time, our labors, in

order fittingly to mourn over the dead,

and give expression to our grief.

We are gathered here today for that

purpose. As the mouthpiece of those

who have been selected to perform the

sad duty of making the proper an

nouncement and presenting the proper

memorial, I say to you that our hon

ored judge, brother and friend,

Charles D. Rerr, is dead. The last sad

rites of earth, which, Sooner or later,

must be performed for each one of us,

have been performed for him.

Thirty-one years ago he became a

citizen of this commonwealth. Poor

and unknown, worn down by the hard

ships of four years of active service in

the War of the Rebellion, he took up

his life work. Integrity, courageous

manhood and a full appreciation of the

responsibilities of life speedily brought

him to the front rank among the citi

zens of this state. Industry, intellec

tuality and eloquence created for him

an enviable position at the bar, and fi

nally brought him to the bench of this

court, where he has administered jus

tice for eight years in such a manner

that each one of us can conscientious

ly say he was an upright judge and a

brave man.

Not a few of us know of the great

purity of his character; of the breadth

and depth of his learning; of his affec

tion for his fellow men; of his love for

his country; of his thoughtfulness; of

his wisdom. His life stands out as

one of the few of those whose every

page is open to the multitude. From

it may be drawn precedents for the

guidance of the young, of the old, and

of the middle-aged, no matter what

walk in life they occupy.

As a boy, we behold him supporting

a widowed mother; as a youth, gain

ing his education through his own ef

forts, and at the same time maintain

ing four fatherless children; as a

young man, offering his life for the na

tion, at the first call for troops;

throughout his manhood, performing

every public and private duty with

fearlessness and probity. The records

of this court already abound in suffi

cient evidence; yet, in further testi

mony of these things; of the bereave

ment which we feel, and the position

among men and aflairs which we ac

cord him, we present this memorial

and ask that it be spread upon them,

that, so far as may be in this world

of everlasting change, our apprecia

tion of him and of his life work may

be perpetuated; that his kith and kin,

too, may know, in some small degree,

how we honored him, we ask that a

copy be transmitted to his sorrowing

family, with our condolement.

Following the reading of the memo

rial, appropriate words of eulogy were

spoken by C. D. O'Brien, M. D. Munn,

James E. Markham, Judge Willis and

Judge Brill.

ROENTGEN RAYS IN COURT.

Denver, Col., Dec. 4.—Judge Lefevre

has given a decision in the district

court admitting Roentgen ray photo

graphs as secondary evidence that may

be shown to the jury in illustrating

the testimony of experts. The decision

was given in the trial of the suit of

James Smith against Dr. W. W. Grant,

for alleged malpractice in his treat

ment of a fractured hip.
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JOINT TORTS BY SEPARATE DOGS.

An amusing case, bearing upon the

liability of owners of dogs for torts

committed by them, is that of State

v. Wood, 25 Atl. Rep. 654. Nierenberg

and Zukugman each owned dogs by

separate and distinct titles. The said

dogs, at one and the same time, and

probably with the same malicious in

tent, or in a mad chase after the same

rabbit, broke and entered Wood's

close, and crushed to earth and tram

pled upon, bruised and beat sundry

vegetables therein growing, to-wit,

beans, cabbages, etc. Thereupon

Wood, in a fit of righteous indignation,

sued both Nierenberg and Zukugman

to recover compensation for his

wounded feelings and broken cabbage

plants. Unfortunately he sued both in

the same action.

It was urged that there was a mis

joinder of defendants, and this theory

was sustained by the reviewing court,

which said: “The theory upon which

this suit was tried and judgment ren

dered seems to have been that, as the

loss suffered by the plaintiff was the

result of the joint act of the two dogs,

their respective masters stood in the

same position, so far as liability to re

spond for the damage done was con

cerned, as if they personally had

broken and entered the plaintiff's

close, and destroyed his growing

plants. But the reason which makes

one who personally aids or abets the

wrong done by another liable for the

whole amount of the injury done does

not apply in a case like that under

consideration. In the case of a joint

tort, each offender's liability arises out

of the fact that his participation in

the wrongful act was voluntary and

intentional; and the law as a punish

ment for his wrongdoing, as well as

for the protection of the rights of the

injured party, makes him answerable

for all the consequences of that act.

But, in the case of animals which

wander off and unite in perpetrating

mischief, there is no actual culpability

on the part of their owners. Liability

in such a case exists only by reason

of the negligence of the owners in

permitting their animals to stray away

and commit the depredations, and it

has therefore always been held, when

the question has come before the

courts, that a joint action will not lie

against separate owners of dogs

which unite in committing mischief.”

The incisive logic of this decision is

simply overwhelming. The court also

referred to the following language

from Russell v. Tomlinson, 2 Conn.

206. It is written in such a serio

comic strain, and there is such an evi

dent undercurrent of mirth in it, that

it is worth repeating: Owners are re

sponsible for mischief done by their

dogs; but no man can be liable for the

mischief done by the dog of another

unless he had some agency in causing

the dog to do it. When the dogs of

several persons do mischief together,

each owner is only liable for the mis

chief done by his own dog; and it

Would be repugnant to the plainest

principles of justice to say that the

dogs of different persons, by joining

together in doing mischief, could make

the owners jointly liable. This would

be giving them a power or agency,

which no animal was ever Supposed

to possess.”

It might be added that this latter

case is the leading case on the subject

and has probably been cited in all

Subsequent decisions. The same point

was decided in Auchmuty v. Ham. 1

Denio 495, and Buddington v. Shearer,

20 Pick. 477.

In all these cases the court held that

the mere fact that damages were dif

ficult of apportionment was uot suf

ficient to overthrow trie rule.

In Van Steenburgh V. Tobias, 17

Wend, 561, the court very forcibly

pointed out the dreadful consequences

of allowing a joint action, saying: “In

a case like the one before us, the dog

of one may be young, feeble and in

capable of mischief, and yet, if a joint

action lay, his master might be made

accountable for the injury caused by

the large and ferocious dog of his

neighbor.” The bare suggestion that

“Puggie,” with his dainty little feet,

could trample down as much cabbage

at the Great Dane of the next door

neighbor, with a foot as big as a dish

pan, is simply heart-rending. Com

pensation is the first rule for measur

ing damages, and, as a supplemental

rule for its application, we propose

the following: Damages should be pro

portioned to the size of the dog.

Nat’l. Corporation Rep.
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JOHNSTOWN FLOOD.

One of the numerous actions which

grew out of the famous Johnstown

flood has only now reached final decis

ion in the Supreme court of one of the

states (Illinois, not Pennsylvania,) and

the syllabus is as follows: “1. The

Johnstown flood, caused by the break

ing of a dam which retained a large

volume of water at a high elevation,

due to extraordinary and unprecedent

ed rains, thereby letting into a narrow

valley a volume of water twenty to

thirty feet in height, was an act of

God. 2. Where a carrier, through its

negligence, fails to send a passenger's

baggage by the same train with the

passenger, it is liable for the loss of

the baggage if destroyed, due to such

delay, by an act of God.” We do not

suspect that any one would controvert

the first part of the syllabus, and it is

only the opinion laid down in the sec

Ond part that might find opposition

among some good lawyers. It is no

part of the printed contract on railway

tickets that a trunk will be forwarded

on the same train which carries the

passenger, and it seems to us doubt

ful if there can be even an implied con

tract to that end. A passenger cer

tainly supposes that checked baggage

will either follow him on the same

train or be sent pretty soon afterward.

But is it not always understood that

the baggage may, or may not, come at

the same time,according to the amount

of business transacted in the baggage

room of the railway company, and

which may, or may not, prevent its

agent from hastening the carriage. In

the case in question the owner of the

trunk went by limited express train

from Chicago eastward. The trunk

was placed in the baggage-car attach

ed to the particular train, but at Pitts

burg, where there was a transfer of

baggage, it did not reach the ordinary

connecting car, but was placed in a

car which went upon the following

train, and this happened to be the one

which, with its contents, was destroy

ed at Johnstown. The court says:

“The delay (at Pittsburg) did not re

sult simply from a halting or stopping

in the movement of a train which was

carrying the trunk in pursuance of

the contract of carriage, but it result

ed from negligence in failing to keep

an implied contract to carry the trunk

upon a particular train, and in violat

ing that contract by carrying the trunk

upon a different train from the one

agreed upon; that is, upon the assump

tion that the facts would show no ex

cuse for not keeping the contract. It

is like a deviation from the usual

course by the master of a vessel, dur

ing which a cargo is injured by a

Storm at sea. In such case the devia

tion is regarded as a sufficiently prox

imate cause of the loss to entitle the

freighter to recover, as it brings the

vessel in contact with the storm, in

itself the act of God. Davis v. Garrett,

6 Bing. 716.” This may be good law,

but we doubt if any railroad company

Will think so.–New York Law Journal

DISSATISFIED WITH THE PoNY.

The opinion of Judge Wilkes in a

late Tennessee case describes a tra

gedy and its consequences: It was a

suit on a note for a Texas pony de

scribed as “a small pony mare, well

formed, with bright eyes and a re

markably active pair of heels.” It ap

peared that on making the trade de

fendant was in the act of leading the

pony away with an ordinary halter

“when the plaintiff suggested that a

'slip halter would suit the tempera

ment and disposition of the animal

better,” and advised defendant “not to

turn her loose or put her into a stable,

but to tie her to a post until she was

gentle.” Strictly following directions,

defendant next morning “came around

to see if the pony was making any

progress toward getting gentle and

found her very quiet—in fact she was

dead.” He says that he does not cer

tainly know what caused her death.

but thinks it was because she could

not get her breath. This seems quite

probable, as the slip halter was found

to have “slipped down and “become

tightened around her nostrils.” The

defendant claimed that “he only took

the pony on ‘probation for six months

and by the contract had the right, at

any time he was dissatisfied to rescind

the trade and deliver up the pony,”

and that While he did not offer to re

turn the pony because he was prevent

ed “by the act of God,” “that when

he saw that the pony had committed

suicide he did not care to keep her
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any longer, and he therefore exercised

his option to rescind the trade.” Plain

tiff insisted that it was the “act of

the pony” which prevented the return,

but the defense was held good, and

the court said: “We think the weight

of the proof was that the defendant

was to have the right to rescind the

trade at any time within six months,

if he became displeased with his bar

gain, and, having exercised his option,

We cannot say that he acted arbitra

rily in becoming displeased after the

pony had put an end to her further

usefulness by means of the device fur

nished by the plaintiff.”—Case and

Comment.

Book REVIEWS.

Commentaries on The Laws of Eng

land in four books, by Sir William

Blackstone. Ixnight, one of the jus

tices of His Majesty's Court of Com

mon Pleas, with notes selected from

the editions of Archibald, Christian,

Coleridge, Chitty, Stewart, Kerr, and

others; and in addition, notes and ref

erences to all text-books and decisions

Wherein the Commentaries have been

cited, and all statutes modifying the

text. By William Draper Lewis, Ph.

D. Dean of the department of law of

the University of Pennsylvania. Book

1. Philadelphia; Rees, Welch & Co.,

1897.

Blackstone needs no introduction."

No other law book has been so widely

read or so much studied. Its form is

fixed. The student of law is supposed

to read it, and the lawyer to be famil

iar with it. Not to have read Black

stone is not to have finished a prelim

inary study of the law.

Much labor and care have been be

stowed upon this edition to make it at

tractive and useful to both student and

lawyer. The editor, in his preface,

says: “By making copious extracts

from the notes of former editors, I

have tried not only to preserve the

learning which has accumulated

around Blackstone's work, but to give

the student of legal development a

picture of the best thoughts suggested

by the statements in the text taken

at successive periods since the publi

cation of fisc first edition. Carrying

out this idea in my own notes, I have

attempted to reflect the thought of the

last part of the nineteenth century

rather than to present my own opin

ions. In this respect it is proper to

state that I have retained some of

the notes of prior editions on statutes

since repealed. This has been done

wherever necessary to the proper un

derstanding of the statute law as it

exists today. By citing thousands of

cases and hundreds of textbooks I

have sought to make the Commenta

ries with the arrangement and text

of which all lawyers are familiar, a

mine of references to which ones can

readily turn when in search of infor

mation upon a given point of law.”

The editor of this edition has added

the dates of the cases referred to in

his notes.

“Private orporations,” with a num

ber of leading and illustrative cases,

by C. B. Elliott, Ph. D., LL. D., one

of the judges of the District Court of

Minnesota, Fourth Judicial District.

Second edition, revised and enlarged.

Minneapolis, Minn. Goodyear Book

Company.

In writing this book Judge Elliott

has conferred a great boon upon the

law student, for whom it is more espe

cially intended. Judge Elliott was for

a number of years lecturer on corpora

tion law at the University of Minne

Sota, and while there learned the needs

of the student. The first edition of his

work was published during his con

nection with the university and used

by him in his course of lectures. He

has very much extended its scope in

the second edition and made it of value

to the practitioner as well as the

student. The principles are stated in

a clear and terse style and the cita

tions are well chosen and quite nu

merous. The leading cases contained

in the latter part of the book are se

lected with much care and help make

the book of great value to students

who have no access to large libraries.

HoN. W. J. B. RYAN'S BOOK.

All who are interested in furthering

the sale of Hon. W. J. Bryan's new

book should correspond immediately

with the publishers. The work will

contain an account of his campaign

tour; his biography, written by his

wife; his most important speeches; the

results of the campaign of 1896; a re

view of the political situation. Agents

wanted. Mr. Bryan has announced his

intention of devoting one-half of all
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royalties to furthering the cause of bi

metallism. There are already indica

tions of an enormous sale. Address

W. B. Conkey Company, Publishers,

341-351 Dearborn St., Chicago.

ALLEGED HUMOR.

A cracker from the mountains Was

on trial for shooting and wounding a

“nigger.” He was arrested, and, hav

ing no money, the judge appointed a

broker, who was present, to defend

him. The broker was not a lawyer in

the legal sense of the word, but the

judge, who was an old college mate of

his, said he was an idiot because he

wasn't one; in other words, that he

was a lawyer by instinct. The broker

cross-questioned the witness briefly,

sending in now and then a sarcastic

and discomforting trajectory. When

he came to make a speech he said:

“Gentlemen of the jury, I have taken

great pains to show you that my cli

ent was a respectable citizen. Ten

witnesses have asserted—on oath,

mind you—that he stands high in this

community.” The defendant was 6

feet 3 inches tall, and the jury smiled.

“He stood high in the community,

and that is sufficient. Now for the law.

We find in the thirtieth verse of the

sixteenth chapter of “Chitty on Plead

ings”–Chitty, gentlemen, was one of

the bravest generals in the confeder

ate army—this well-established prin

ciple of law.”

Here the broker snaps his eyes to

gether and adjusts his glasses, holds

the book far off, elevates his chin, and

reads:

“‘No respectable white man can be

guilty of crime.”

“That, gentlemen, is enough. I leave

the case in your hands.”

Each juror changed his quid, looked

at his neighbor, nodded, and, without

leaving their seats, rendered a loud

and emphatic verdict of “Not guilty,”

and then joined in three cheers for

the defendant and his lawyer.

A Chicago University professor holds

that Americans are fast becoming In

dians. The Chicago Law Journal ad

duces some facts that seem corrobora

tive. We of the West, particularly,

are making great strides in the rapid

fire divorce gun. We are getting so

we can divorce a Chicago woman in

two minutes. A judge of the circuit

court at Logansport, Ind., last June

Severed the matrimonial bonds in

forty-five seconds. But we have only

approached, we have not quite

equaled, the expedition of the Indians.

place when the tribe is assembled at

The Journal continues:

“On the reservation the divorce takes

a dance. The chief makes a formal

announcement (calls the case), and

When the circle is formed the discon

tented warrior strikes a drum, gives

away two or three presents (often one

to the squaw he intends to take next)

and makes a short speech—i. e., his

complaint against his wife—ending by

giving her over to another brave.

Often as many as half a dozen di

vorces are thus obtained at a single

dance in an hour.”

An Up-to-Date Defense.—“We pro

pose to show, gentlemen of the jury,”

said counsel for the defense, in Judge

Chetlain's court the other day, “that

it is impossible for the defendant to

have committed this crime.

“In the first place we will prove that

the defendant was nowhere near the

Scene of the crime at the time the

Crime was committed.

“Next we will offer the indisputable

testimony of persons who saw the de

fendant on the spot and who did not

See the defendant commit the crime.

“We will show that no poison was

found in the body of the deceased.

“Not only that, but we will prove

that it was put there by the prosecu

tion in this case.

“We will, furthermore, show that

the deceased committed suicide.

“And last, but not least, we will

prove beyond the shadow of a doubt

that the deceased is not dead.

“In View of which corroborative

facts, gentlemen of the jury, we re

spectfully ask for an acquittal.”—Chi

cago Law Journal.

In West Virginia, where it is not lar

ceny to take a dog, a dog-taker was

indicted for stealing the chain to

which the dog was fastened. The de

fendant pleaded guilty and was sen

tenced to 100 seconds in jail.
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***The free interruption of counsel

by the judges of the United States su

preme court is a well known fact,

which has brought fear and trepida

tion to many a stout-hearted lawyer.

But, according to the advice of the

late Justice David Davis, given to a

young lawyer, the terror of interrup

tion is considerably mitigated. “You

need not be afraid” (said Judge Davis,

as reported), “to speak before the su

preme court. If one of those duffers

in a toga interrupts you in the midst

of an argument, by some irrelevant

question, don't get frightened and

spoil your argument by stopping and

answering him. Just say, quietly, ‘Ex

cuse me, your honor, but I'll reach that

by and by; and if you don't reach it,

it won't matter. You need not be

afraid that you will be called on to

answer it after you have taken your

seat.”

Perhaps it was this selfsame young

man whom Judge Davis in his big

toga interrupted three distinct times

in his argument, insisting, each fime,

Whether or not, “this isn't the exact

point in the case?” (stating it). The

young man, each time, with charming

self-possession, answered: “No, your

honor, that is not my point.” Whereat

Judge Davis leaned back in his pon

derosity and, sotto voce, was heard

to say to the neighboring toga, “Well,

what in the h–l is his point anyway?”

The young man is said to have con

cluded his argument without the in

terruption of any other “duffer,” big

or little.

Attorney (examining a witness)

“You say you saw the shots fired?”

Witness—“Yes, sir.”

“How near were you to the scene of

the affray?”

“When the first shot was fired I was

about ten feet from the shooter.”

“Ten feet. Well, now, tell the court

where you were when the second shot

was fired.”

“I didn't measure the distance.”

“Speaking approximately, how far

should you say?”

“Well, it approximated to half a

mile.”—Texas Sifter.

A JUDICIAL ANECDOTE.

One of the older members of the

Cincinnati bar was once pleading a

case before Judge Sage, and had

talked incessantly for two hours. Sud

denly and unexpectedly the longwind

ed man stopped short and coughed.

“I would like a glass of water,” said

he to the court attendant, and the man

disappeared to get it for hini.

For a moment there was a long

drawn sigh from the listeners, and

then Judge Sage leaned forward to

the friend who tells the story and

whispered: “Why don't you tell your

friend, Alfred, that 1t is against the

law to run a Windmill with Water?”

HIS EXCUSE.

“I shall fine you for assault and bat

tery,” said the police judge.

“But-but, judge,” stammered ‘Ras

tus, “I—I didn't go fer to run over de

man—“deed I didn't.”

“No, but you were riding your wheel

on the left side of the street. Don’t

you know that the law requires you

to keep to the right?”

“Yes, judge, but I—I’s left-handed.”

The right of a bicycle rider to pass

on the right-hand side in meeting a

truck which is turning toward that

side to the curb of the street is held,

in Peltier v. Bradley, D. & C. Co.,

(Conn.) 32 L. R. A. 651, to be not ab

Solute, and he is held not to have the

right to assume that the driver must

turn out for him, but is bound to ex

ercise the same degree of care which

is required of the driver in order to

avoid a collision.

A grant to husband and wife, the

words of which show an intent to cre

ate a tenancy in common, will give

them an estate as cotenants, and not

as tenants by the entirety. Fulper v.

Fulper (N. J.) 32 L. R. A. 701.

A renewal after notice of the death

of a guarantor, of paper discounted

by a bank during his life, is held, in

Gay v. Ward (Conn.) 32 L. R. A. 818,

to constitute a payment so far as his

estate is concerned, and to terminate

his liability.



THE T1INNESOTA LAW JOURNAL.

Communications in regard to the Contents of the Journal should be addressed to the

Publisher, FRANK. P. DUFRESNE, St. Paul, Minn.

REPORTERs.

M. S. SAUNDERS, Rochester.

JNO. A. LARIMORE, St. Paul.

A. COFFMAN. St. James.

WILLIAM RUSSELL, St. Cloud. WILLIAM BURNS, Winona.

GEO. H. SELOVER, Wabasha

A. E. DOE, Stillwater.

DISTRICT

John Irving vs. The Minneapolis & St.

Louis Railway Company.

(District Court. Hennepin County.)

Service of Summons-Misnomer.

Frank D. Larrabee for plaintiff;

A. E. Clark & W. F. Booth for defendant.

Plaintiff brought an action against

defendant and served the summons

and complaint upon A. H. Mahler who

was described in the affidavit of ser

vice as the general manager of de

fendant. Defendant appeared special

ly and moved to set aside the service

of the summons and complaint upon

the ground that the pretended service

was not made in accordance with the

statutes of Minnesota and upon the

round that the person upon whom

the pretended service was made was

neither an officer of defendant nor a

director, nor agent, nor was he au

thorized to accept service of any pa

ers for defendant. The motion was

ased upon affidavit of A. L. Mahler

in which he swore that he was not an

officer, etc., defendant. Plaintiff's

attorney filed a counter affidavit in

which he swore that the service was

made upon A. L. Mahler and that

said Mahler was general manager of

The Minneapolis & St. Louis Railroad

Company and asked to change the

word Railway to Railroad in the title

of the action. It appears that the old

company was named Minneapolis &

St. Louis Railway Company but it

was thrown into the hands of a re

ceiver some years ago and a new or

£ known as Minneapolis &

t. Louis Railroad Company bought

the property and has since operated

the same and the action was intended

to be brought against this last named

Company.

SMITH, J.: The above entitled ac

tion being regularly upon the special

term calendar came on for hearing up

on motion of defendant, Minneapolis

& St. Louis Railway Company, to set

aside the service of the summons and

complaint in said action. The defend

ant appeared specially for the sole

purpose of making said motion. After

reading and filing the affidavits in sup

port of said motion and in opposition

thereto and after hearing counsel it

is ordered that said motion be and it

is hereby granted.

COURT.

John W. Lane and John C. Quinby vs.

Jonathan Eaton, et al.

(District Court. Ramsey County.)

Wills – Construction – Beneficiary

Without Legal Entity.

H. J. & E. A. Horn for plaintiffs.

F. G. B. Woodruff and Ambrose Tighe

for certain heirs.

Geo. E. Budd for Methodist Church.

C. W. Farnham for Salvation Army.

George Eaton died at St. Paul, Min

nesota, in 1895, leaving a will in which

there was the follow n: clause:

“Clause IV. I give, devise and be

queath one other legal share or third

#" to be first selected and set apart

y my executors or the survivor of

them to John Lane and John C.

Quinby or the survivor of them, in

trust, to keep the same carefully in

vested and to receive the rents, profits

and income thereof, and to pay and

apply the same, together with the

principal sum or thi part to and for

the use of the branch of the Salvation

Army, so-called, located in said City

of St. Paul, said#" sum and in

terest accruing thereon to be perma

nently invested in the purchase of a

lot, the erection thereon of a place of

worship, where said Salvation Army

may hold its meetings; said other

share or third part, the interest

thereon, never to be used or invested

outside of said city; but it is given

solely for the purpose heretofore men

tioned. If said branch of the Salva

tion Army in said city is, or should

become legally organized, so it may

take and hold the title to property,

then I direct the said trustees, or sur

vivor of them, to transfer said third

part or share, and all the rents, in

come and profits of the same, together

with any£ which may come to

them under the provisions of this will.

to said organization as soon after the

#lement of my estate as practica

e.

The executors of the estate brought

the will into court and asked that the

court interpret and determine said

will and advise and direct them in

the execution of the trusts, etc.

The court made the following find

ings and decision:

George Eaton died at St. Paul, Min

nesota, in 1895, leaving a will in which

there was the following clause:

The executors of the estate brought

the will into court and asked that the

court interpret and determine said will
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and advise and direct them in the exe

cution of the trusts, etc.

The court made the following find

ings and decision:

The Salvation Army is an unincor

porated religious sect or society, or

ganized in England some years ago by

one William Booth, a resident and citi

zen of said country, for the purpose of

inculcating the doctrines of Christian

ity and carrying on religious and like

charitable work among the poorer

classes of society, and especially

among those classes of people not

reached or directly influenced by the

ordinary instrumentalities of the Chris

tian churches, having somewhat the

semblance of an army, with officers

having titles borrowed from the titles

of officers of the English army, with

subdivision posts or branches located

in the larger cities of the principal

countries of the world and especially

of England and the United States, and,

at the time of the making of the said

will by said George Eaton and ever

since, having one of said subordinate

branches located in said city of St.

Paul. Said William Booth is the high

est officer or general in command of

said so-called Salvation Army, and the

work thereof is all carried on under

his direction and the direction of Sub

ordinate officers appointed by him or

by subordinates under him, in the se

lection of whom the members of said

society have no voice. Said society is

not so organized as to have any legal

entity or be capable of taking or hold

ing title to real or personal property or

of directing through its membership

the control or disposition of said

property, all property for the carrying

on of said work being received, held

and expended by its officers appointed

as aforesaid. Said Salvation Army so

called and the post or branch thereof

located in St. Paul is not so constituted

or organized that it is or ever was

capable of being a beneficiary of the

property attempted to be devised in

trust for its benefit as provided in ar

ticle 4 of said will, and the said devise

and all the provisions of said article 4

are without force and are wholly null

and Void.

As conclusions of law the court finds,

that subdivision 4 of said will is in

valid and of no force or effect, and

that the property thereby attempted to

be devised and disposed of should be

distributed the same as if no disposi

tion thereof had been Inade.

OTIS, J.—The question that has giv

en me most difficulty is the devise at

tempted to be made for the benefit of

the Salvation Army. In my judgment

the devise is of real property, for the

ultimate purpose thereof is the pur

chase of a lot and the erection of a

building thereon to be held by the

trustees named as a meeting place for

the army. If this view is correct, all

parties concede that the provision can

not be sustained as a devise for chari

table uses. But plaintiffs mainly rely

upon section 3040 General Statutes

1894, as authorizing a devise of this

character to trustees named by the

devisor for the benefit of an unincor

porated religious society. In my view,

the section is without application to

the facts of this case. It first appears

on our statute books as Section 21 of

chapter 36 of the Revised Statutes of

1851, entitled “Of Religious Societies.”

Read in its connection as here found,

I am of the opinion that the trustees

there intended were trustees of the re

ligious society for whose benefit the

conveyance was to be made, and not

any persons whom the devisor might

see fit to name, over whom the Society

should have no control whatever. The

provision that such property should

descend “in perpetual succession” to

such trustees, contemplated that the

title should vest in trustees of the so

ciety as they should from time to time

be elected or appointed, and never for

a moment contemplated that such

property should be held by strangers

over whom no control could be exer

cised. The whole chapter, taken to

gether, forces the construction I have

given, and such must have been the

view of the Supreme Court in Little v.

Wilford, 31 Minn. 173. If plaintiffs'

contention is correct, I do not see how

this decision can stand, and I shall not

assume that this provision of statute

was overlooked if it does not seem to

have been directly referred to.

I am, furthermore, strongly inclined

to the opinion that this section 21 of

chapter 36, Revised Statutes (Sec. 3040

Gen. Stat. 1894) has reference to trus

tees of religious societies duly organ
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ized in accordance with the preceding

provisions of that chapter; in short,

duly incorporated societies, though it

is not necessary to go so far for the

purposes of this case. Either view de

feats the attempted devise.

Frank Sanke vs. City of St. Paul.

(District Court. Ramsey County.)

Municipal Corporation—Ice on Side

walks.

J. L. MacDonald, Esq., for Plaintiff.

E. J. Darragh and Herman Phillips for

defendant.

Plaintiff slipped on an icy sidewalk

and broke his wrist. He sued the city

for $1,000 damages, claiming that in

jury was due to the city's allowing

the gutters of the street to become

filled up and obstructed and the water

which should have flowed through the

same-flowed over and upon the side

walk, and by reason thereof the side

walk became slippery and dangerous.

On motion of counsel for defendant

the court instructed the jury to bring

in a verdict for defendant. In ruling

On the motion the court Said–

Kelly, J.:

“In this case, upon these allegations

and the proof that has been introduced

on the part of the plaintiff, the defend

ant introducing no testimony, the de

fendant has moved the court to in

struct the jury to find a verdict in its

favor. It will be observed that the

cause of action set up in this complaint

is the fact that the sidewalk in ques

tion had been suffered to become cov

ered or coated with ice and thereby

rendered slippery and dangerous, and

for that reason the plaintiff fell upon

it and was injured. It has been held

in this state uniformly, and, as far as I

am advised, in all the Northwestern

states of this country, that mere slip

periness of a sidewalk or way will not

constitute such an obstruction as

would render the municipality liable

for negligence to one who was injured

by reason of the slipperiness. There

must be something else than mere

slipperiness. The cases that have

been cited by counsel from the state

of Massachusetts point out what the

View of the courts of that common

wealth was, that something else should

be shown.

“Counsel claimed, however, that be

cause he has introduced testimony

tending to show that at that time and

in that vicinity there was a gutter

which had been placed there to carry

off the water that flowed along Ames

avenue, which had become obstructed

With ice and Snow, dirt and other de

bris, the accumulation, it is to be pre

sumed, of the winter, and that being

so obstructed the water which melted,

according to the testimony before the

court, during that day, had failed to

find an outlet, and in consequence of

obeying the laws of gravitation it had

flowed over the lowest point, which

must have been the sidewalk in ques

tion, and during that night a sheet of

ice had formed, and upon this he

claims that there is a question of neg

ligence to be submitted to this jury.

“I have studied this case as carefully

as I posibly could, and with the single

purpose of arriving at a conclusion just

both to the plaintiff and to the City of

St. Paul, and I cannot see upon what

hypothesis it would be possible to hold

the City of St. Paul responsible for this

sad accident. Of course, it is a sad

thing that a citizen slips and falls and

hurts himself, and under a proper state

of facts, possibly, he should receive

copensation from those that are re

sponsible for it. But this court (akes

judicial notice of the season. We take

judicial notice of the fact that for three

or four and sometimes six months of

the year in this climate the weather is

such that everything is frozen solid,

the earth and everything on the sur

face of the earth, and that under such

circumstances to hold that it is the

duty of the municipality, at its peril,

to keep open all the waterways and

gutters and the like, to meet every

possible emergency of a sudden thaw,

either in the winter or in the early

spring, would be to entail a duty that

would be absolutely impossible for

the municipality to perform. The law

does not require impossibilities, even

from a municipal corporation. It re

quires reasonable things, and it is not

reasonable to make a ruling that Would

result in such a requirement.

“Now, while this thing is perfectly

plain to me, upon the reason of it, and

while I do not see in the cases, either

in Massachusetts that have been cited

to me this morning, or in the case

of Hall vs. the City of Fond du Lac,

which was relied upon yesterday, any

thing to change my views upon it, and

while I am not given very much to re

citing authorities (rather basing my
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conclusions upon the absolute reason

and justice of the proposition), yet I

have, in the short time that has been

afforded me, been fortunate enough to

find a case which is a good deal nearer

home than the State of Massachusetts,

which, it seems to me, fits precisely

the circumstances of this case. It is

the case of Chamberlain against the

City of Oshkosh, reported in the 84th

Wisconsin, page 289, also reported in

the 36th American state reports, on

page 928; and it is held there that

Where water accumulates in a hole in

the sidewalk and forms a sheet of ice

on which a traveler falls, the ice and

not the hole is the proximate cause

of the accident, and the city is not lia

ble for injuries thereby sustained.

To render a city liable for injuries re

sulting from a fall upon a sidewalk

which had become dangerous to travel

ers through the formation of a smooth

and slippery surface, and ice thereon,

it is necessary that some other defect

should have combined with the ice to

cause the injury. They decide square

ly in that case that where the other

defect was alleged to have been a hole

formed in the sidewalk itself, and in

which water collected—water would

not have collected in a hole unless it

had been there, and the hole would not

have been there unless from some neg

ligence, as it was claimed, of the city

the water collected, the ice formed, it

was slippery and the plaintiff fell and

sustained an injury, and yet under

those circumstances the supreme court

of the State of Wisconsin holds that

there could be no recovery, and they

so hold upon the obvious proposition

that the ice and not the hole in the

sidewalk was the proximate cause of

the injury.

sidewalk, and not the circumstances

that produced the ice, was the proxi

mate cause of the injury. And so in

the case of Henke vs. the City of Min

neapolis, in the 42d Minnesota, page

530, it has already been held by the

Supreme court of the State of Minne

Sota that it is immaterial in what way

water comes upon the sidewalk; that

Where the smoothness of the formation

caused by the water causes the injury

there can be no recovery.

“Gentlemen of the jury, under the

testimony in this case, the pleadings

and the law, as I understand it, I in

Struct you to find a Verdict in favor of

the defendant.”

Julia L. Dorothy vs. D. M. Clough as Gov

ernor of the state of Minnesota and G.

H. Hazzard, Park Commissioner.

(District Court. Chisago County.)

Injunction-Due Process of Law–

Eminent Domain—Mode of Exer

cise.

F. B. Dorothy, Esq., for plaintiff.

Geo. B. Edgerton, Esq., for defendants.

The action having come on for hear

ing upon the application of the plain

tiff for a temporary writ of injunction

herein enjoining e said defendants

and each of them from entering upon

the lands described in the complaint

herein, and from in any manner inter

fering with said plaintiff in her enjoy

ment, thereof, was heard upon the

complaint, answer and reply herein,

and the affidavits of F. B. Dorothy, of

the date of June 25th and August 25th,

, of Frank Fredeen of date of

August 24th, 1896, L. K. Shamard of

date August 24, 1896, and of Ed. C.

Gottry of the same date submitted on

the part of said plaintiff, and the affi

davits of said defendant George H.

Hazard, of date of August 17th and

August 25th, 1896; Benjamin Clayton,

of August 17, 1896; of John Zelch, of

August 18, 1896; of David M. Clough,

Hans Thoen, Čharles L. Bjoonmark,

F. A. Lindquist, John A. Granstrand,

R. E. Sevey, George W. Seymour, A.

E. Fredeen, L. W. Marston, and Will

iam A. Hobbs, of date of July 25th,

1896; of W. H. C. Folsem and Henry

Hildebrant, of date of August 7th.

1896; of Joseph Schottmuller of Au

gust 8, 1896; of August J. Anderson.

of July 27, 1896, and of Peter Abear

and Amelia Hamilton of August 26,

1896, submitted on the part of said de

fendants. Ordered, that said appli

£n be and the same hereby is de

nieci.

WILLISTON, J.—By virtue of an act

of the legislature approved April 25th,

1895, the same being chapter 196,

Laws of 1895, the legislature of this

state appropriated to the public use,

as a public park, to be known as “The

State Park of the Dalles of St. Croix,"

the lands described in section one of

that act, the premises described in the

complaint in this action and alleged to

be the property of the plaintiff, being

a part of the lands so appropriated.

Said section one authorizes and em

powers the governor of the State to

acquire for, and in the name of the

State the title to the hands so appropri

ated.

Section two provides, that “To ac

quire the title to said lands the gover

nor is hereby authorized and empower

ed to appoint a commission composed

of three persons, one of whom shall

be a resident of Taylors Falls, Chisago

county, to examine and determine the

value of the land to be appropriated

to public use, and to the purposes

above designated, said commissioners

shall each qualify and organize as a

commission in the manner now pro

vided by law, for commissioners ap

pointed to ascertain and determine

the value of land taken and appronri

ated by corporations having the fran

chise of taking lands for right of way

for public use, and shall proceed in all

respects to determine the value of each

tract of land and parcel appropriated.

as required by the laws of this state,

of commissioners appointed in pro

ceedings for the condemnation and

payment to the owners of lands ap

propriated to public use. Within three

months after their appointment said

commissioners shall make out and file

with the governor and with the state

auditor a report in duplicate, describ

ing each tract and parcel of land tak
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en, with all streets, alleys and other

public property appropriated, and the

value thereof, as found or determined

upon and reported by said commission,

shall be conclusive both upon the own

ers of said land and upon the State

of Minnesota, and the value of the

same so reported shall be paid to the

owners thereof respectively by war

rants drawn on the State Treasurer in

favor of such owner, or owners of said

land, or lands, tract or parcel thereof

out of the money in the treasury here

by appropriated for that purpose.”

Section five provides that “the com

missioners appointed under this act

shall have power to administer oaths,

and summon and examine witnesses.”

Section seven, “that the Sum of six

thousand ($6,000) dollars be and the

same is hereby appropriated out of

the money in the state treasury not

otherwise appropriated for the pur

pose of carrying out the provisions of

this act.”

From the pleadings in the action and

the affidavits used on the hearing of

the motion for an injunction it ap

pears that the governor did appoint as

the commissioners provided for in the

act, Benjamin Clayton, John Zelch

and the defendant George H. Haz

zard, that May 20th, 1895, such com

missioners met and severally qualified

by taking an oath to “faithfuly and

impartially discharge the duties of his

appointment to the best of his judg

ment and ability.

May 21st. 1895, such commissioners

met and organized as a commission by

electing said Zelch as the chairman,

and the said Hazzard as the Secretary

thereof.

That on the second day of July,

1895, said commissioners gave notice

that they would on the 6th day of Au

gust, 1895, at 10 o'clock A. M., meet at

the town hall in the town of Taylors

Falls and proceed to view the lands

described in section one of said act for

the purpose of appraising and deter

mining the value thereof. That on the

10th day of August, 1895, said plain

tiff by her agent appeared before said

commissioners. That the commission

appraised the value of the plaintiffs

land at $150.00 and have made and fil

ed their report as required by said act.

The relief demanded by the plaintiff

in this action is that the defendants be

enjoined from entering upon, or in any

manner interferring with her property

claimed to have been so appropriated

under said act, such relief being de

manded upon the ground that the act

under which the State claims to have

appropriated such property is in viola

tion of that clause of section 7, article

1 of the constitution of this State

which provides that “no person shall

be deprived of life, liberty, or property

without due process of law” and also

of section 13 of the same article which

provides that “private property shall

not be taken for public use without

just compensation therefor first paid

or Secured.”

For the plaintiff it is first contended

that the act violates each of such con

Stitutional provisions in that

1:-An impartial tribunal is not pro

Vided for the determination of the

just compensation to be paid or secur

ed to the land owner, in that:

A. There is no provision in the act

for any notice as to the time or place

where or when the commission shall

be appointed and therefore the land

owner has no opportunity to be heard

no opportunity to object to or chal

lenge any person appointed upon such

commission.

B. That the legislature could not

delegate to the governor the power to

appoint Such commissioners.

These Several objections are so con

nected each with the other that they

will be considered together.

In this state it appears to be the rule

that the right of exercising the emi

ment domain is a political and not a

judicial question. That the right has

been delegated by the people to the

legislative department of the govern

ment, which department may provide

the manner in which the right shall

be exercised, subject only to the con

Stitutional limitations that no man

shall be deprived of his property with

out due process of law, and that pri

vate property shall not be taken for

public use without just compensation

therefor first paid or secured, and sub

ject further to the right of the prop

erty owner to have an impartial tri

bunal to determine the just compensa

tion to which he may be entitled, a

tribunal before which he has a right

to be heard, as to such compensation,

that within such legislation the pow

er of the legislature is Supreme, and

it may determine what the tribunal

shall be, whether a jury, a court

without a jury or a commission.

Wilkin vs. First Division, &c., 16

Minn. 271.

Weir vs. St. Paul &c. R. R. Co.,

18 Minn. 155.

Ames vs. Lake Superior R. R. Co.,

21 Minn. 241 (93).

City of Minneapolis vs. Wilkin, 30

Minn. 140.

Comrs. vs. Henry, 38 Minn. 266.

State vs. Rapp, 39 Minn. 65.

St. Paul vs. Nickel, 42 Minn., 262.

Fairchild vs. City of St. Paul, 46

Minn. 540.

Burgerman vs. True, 25 Minn. 123.

In Weir vs. St. Paul &c. R. R. Co.,

the court on page 165 say:

“These propositions follow inevit

ably, from the propositions before

established, to wit: that the State

possesses the eminent domain, unre

strained.” Again, from the forego

ing consideration it follows, that the

question as to the manner in which

the eminent domain shall be exercised

addresses itself to the legislature as
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a question of propriety, expediency,

rather than as a question of power.

And in accordance with this view of

the case, it is held to be competent

for the government, in its discretion

to exercise the eminent domain

through its public officers, or agents,

or through public or private corpora

tions or private individuals.”

In Ames vs. Lake Superiodr &c. R.

R. Co., on page 293:

“We conclude therefore that While

the legislature must provide an im

partial tribunal to ascertain the

amount of compensation, and give the

parties an opportunity to be heard

before such tribunal, it may deter

mine what the tribunal shall be, wheth

er a jury, a court without a jury, or

commissioners selected by a court.”

And in State vs. Rapp on page 67:

“Condemnatory proceedings in the

exercise of the right of eminent do

main are not civil actions or causes

within the meaning of the constitution,

but special proceedings, only quasi

judicial in their nature, whether con

ducted by judicial or non-judicial of

ficers or tribunals. The propriety of

the exercise of the right of eminent

domain is a political or legislative and

not a judicial question. The manner

of the exercise of the right is, except

as to compensation, unrestricted by the

constitution and addresses itself to the

legislature as a question of policy,

propriety, or fitness, rather than of

power. They are under no obligation

to submit the question to a judicial

tribunal, but may determine it them

selves or delegate it to a municipal

corporation, to a commission or to any

body or tribunal they see fit.

Neither are they bound to submit

the question of compensation inci

dent to the exercise of the right of

eminent domain to a judicial tribunal

provided it be an impartial tribunal,

and the property owner has an op

portunity to be heard before it, the

legislature may refer the matter for

the determination of a jury, a court, a

commission or any other body it may

designate.”

In Knoblauch vs. Minneapolis City,

56 Minn. 321 the question of the im

partiality of the tribunal and of the ap

pointment of the appraiser to deter

mine the compensation was before the

court. The law under which the pro

ceedings were had provided, that the

amount of damages or compensation

to be paid would be determined by

freeholders as commissioners to be ap

pointed by the City Council Per Curia,

“Exception is taken to this, that it

does not, in express terms, require that

the persons appointed shall be fair

and impartial. The legislature as

sumed that the council will honestly

perform its duty and that the way

prescribed will secure fair and impar

tial commissioners; and we must pre

sume that it will, just as we would

have to do if the same duty, to be

performed in the same way, were im

posed upon a court.” -

“Objection is also made that no

sufficient notice of the proceeding was

given plaintiff or her grantor. They

were not entitled to notice of any pro

ceedings prior to the meeting of the

commissioners to ascertain the com

pensation.”

See also City of St. Paul vs. Nickel,

supra and cases cited, as to notice. In

that case the court say, “the presump

tion is that the members of the board

are competent and impartial and that

they will faithfully perform their offi

cial duties.”

The same presumption obtains in tile

case at bar and I cannot say from the

matters contained in the affidavits

submitted that it appears from a pre

ponderance of the evidence that such

presumption has been overthrown.

As to the question what wribunal is

sufficient, see

Mills on Eminent Domain, Sec. 313.

As to Notice, same author, sec. 366.

In Langford vs. Commrs. Ramsey

County, 16 Minn. 373, on page 378, the

Court say: “But the constitution con

tains no express provision as to the

mode in which the compensation to be

paid shall be determined. In the si

lence of the constitution upon this

question, it is to be presumed that the

framers of the constitution intended to

leave that subject to the discretion of

the legislature, to be regulated in such

manner as might be prescribed by

law” (citing authorities.) “But it is

not to be understood that the discre

tion vested in the legislature on the

exercise of its power is an unlimited

one.” And, “While, therefore, the con

stitution provides no particular mode

in which compensation shall be ascer

tained it would serm to follow that as

to the question of the amount of com

pensation, the owner of the land taken

for public use has a right to require an

impartial tribunal be provided for its

determination.”

The act under consideration in that

case was c. 143 S L 1870 (p. 466.) Sec.

1 of which named these commissioners

to locate, survey and establish a cer

tain state road. Sec. 2. That they or

a majority of them meet at such place

as shall be most convenient to them. On

any day subsequent to the passage of

the act, and prior to the first day of

January then next.

Sec. 3. That they should file in each

of the counties of Ramsey and Henne

pin a certified plat of the survey of

such road.

Sec. 4. That such colmmissioners Or

a majority of them should ascertain

and determine all damages sustained

by the laying out and opening of said

road.

Sec. 5. That each county through

which the road shall pass shall pay

the reasonable expense of laying out
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and surveying the road in such county.

Sec. 6. Authorized the county com

missioners of Hennepin county to ap:

propriate not exceeding $3,000 to aid

in building and bridging that part of

the road lying within that county.

That was an act framed upon the

theory that the state was everything,

the individual nothing, and that the

land owner had no rights which the

legislature was bound to respect.
in Beekman vs. Saratoga, etc., R. R.

Co., 3 page, ch. 45.

The Commissioners to determine the

compensation to be paid were ap

pointed by the Governor.

On page 70 the chancellor says:

“When, therefore, the constitution

provided that private property should

not be taken for public use without

just compensation, and without pre

scribing any mode in which the

amount of compensation should be

ascertained, it is fairly to be presumed

the framers of that instrument intend

ed to leave that subject to be regulated

by law, as it had been before that

time, or in such other manner as the

legislature in their discretion might

deem best calculated to carry into ef

fect the constitutional provisions, ac

cording to its spirit and intent.”

See also Livingston vs. Mayor of

New York, 8 Wend. 85.

On page 109, Sherman, Senator, says:

“I am of opinion that if the mode of

taking rests with the legislature, and

they have prescribed one which oper

ates alike on all whom it affects, and

is not individual or partial that it is

valid, embraced within the constitu

tional limits.”

Bloodgood vs. Mohawk & C. R. R.

Co., 18 Wend. 9.

Commissioners to determine the

compensation to be paid the land own

ers were under the statute appointed

by the governor. The act was held to

be constitutional.

In each of those cases the determina

tion of the compensation appears to

have been final with no right of appeal

or other method of reviewing their ac

tion provided.

See also Calkins VS. Baldwin, 4

Wend. 668.

Kramer Vs. The Cleveland, etc., R.

R. Co., 5 O. S. 140.

Under the statute when the parties

could not agree upon the compensation

to be paid the land owner, or if the

owners were under certain legal dis

abilities, or out of the state the court

of common pleas (in this state the dis

trict court) or any judge thereof in

Vacation, on the application of either

party, appointed three disinterested

freeholders to appraise the damages

which the land OWner would sustain

by the appropriation.

The determination of Such tribunal

appears to have been a finality. The

Court, Ramsey, J., says: “It requires

no judicial condemnation to subject

private property to public use: Like

the power to tax it resides with the

legislative department, to whom the

delegation is made. It may be exer.

cised directly or indirectly by that

body; and it can only be restrained by

the judiciary when its limits have

been exceeded or its authority has

been abused or perverted * * * and

in regard to determining the compen.

sation. “An impartial tribunal is cer.

tainly provided for ascertaining it. It

must consist of three disinterested

freeholders of the county, selected by

an impartial judicial tribunal; at the

instance of either parties * * * It

might have been more judicial to have

provided for reviewing their determina

tion, but this was a matter of legisla

tive discretion not to be revised by the

judiciary.

In Morris vs. Comptroller, 54 N. J.

Law, 268

The tribunal to ascertain and deter

mine the value of the premises to be

appropriated was a commission of two

disinterested persons, appointed by Vir

tue of statute, by the governor of the

State.

The Court say: “The fact that the

governor appoints the commissioners

does not impugn their impartiality. In

performing such a duty he represents

the state in no other Sense than would

the chancellor or chief justice in exer.

cising the same function. He repre

sents the state, not as a litigant party.

but as the Sovereign intent on guard

ing private rights as well as public

interests, and no suspicion of unfair

ness can attach to him. Nor is his

Selection for commissioners an act in

which the parties concerned are en

titled to be heard. It is not a judicial

act, it is political, like his selection for

judges, and all other officers on whose

integrity and discretion private citi

zens must rely. While usually the

statutes of this state authorizing pri

Vate corporations to condemn lands

confine the selection of appraisers to

some member of the judiciary and pro

vide for notice of the selection, yet it

frequently occurs that an appraiser is

chosen entirely outside of any sugges

tion made at the hearing, and whose

fitness therefor has not been the sub

ject of comment by the parties, so that

in effect the appointment is made

without a hearing as to its propriety.”

In Davidson vs. Farwell, 8 Minn.

258, the court, in construing Art. 1,

Sec. 7, of the constitution of this state,

providing that: “No person shall be

deprived of life, liberty, or property,

without due process of law,” on page

262 say: “What constitutes due pro

cess of law in any particular case

must depend upon the facts and cir

cumstances of the case”; and on page

263: “The intent of the language

quoted, we think is to protect the citi.

zen in the enjoyment of life, liberty
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and property, and to prohibit interfer

ence therewith, except in accordance

with such provisions of law as the

legislature may enact to protect so

ciety and secure the rights guaranteed

by the constitution. That instrument

has nowhere defined process of law.”

Baker vs. Kelly, 11 Minn. 480, was

an action of ejectment, the defendant

being in possession under a tax deed

issued upon a sale made under the

provisions of chap. 4, G. L. 1862. The

principal question in the case was,

whether, notwithstanding the provis

ions of that act, the plaintiff had the

right in that action to test the validity

of the sale. The court on page 496

say: “Due process of law without

which the constitution declares no per

son shall be deprived of life, liberty,

or property, is not merely an act of the

legislature. Chancellor Kent says, 2

Com. 13: “The better and larger defi

nition of ‘due process of law' is that it

means law in its regular sense of ad

ministration through the court of jus

tice,” and this is now the well-settled

meaning of this clause of our consti

tution.” (Citing authorities.) The

court, however, preface the words here

quoted, with the following sentence:

“That the premises in question were

taken under the power of eminent do

main is not pretended.”

That definition was approved in

Beaupre vs. Hover, 13 Minn. 366, the

question in that case being whether a

Statute which divested one of Vested

rights was constitutional, also in State

vs. Becht, 23 Minn. 411, a proceeding

under the bastardy act.

In Bardwell vs. Collins, 44 Minn. 95.

On page 101, the court say: “No court

has ever attempted to give a complete

or exhaustive definition of the term

‘due process of law, for it is incaua

ble of any such definition. All that

can be done is to lay down certain

general principles and apply these to

the facts of each case as they arise.” "

That case on page 102: “There are

other proceedings in the nature of pro

ceedings in rem, many of them not

strictly judicial, and none of them pro

ceedings according to the course of

common law, Such as the exercise of

the right of eminent domain.” The

case recognizes the proposition that

what would be a proceeding in “due

process of law” in the latter class of

cases would not be a compliance With

the law in the personal action.

In Smart vs. Palmer, 74 N. Y. 183,

on page 191, the court say: “It may

be stated generally that due process

of law requires an orderly proceeding

adapted to the nature of the case in

which the citizen has an opportunity

to be heard, and to defend, enforce and

protect his rights. A hearing or an

opportunity to be heard is absolutely

essential. We cannot conceive of due

process of law without this.”

This definition is cited with approval

in State vs. Billings, 55 Minn. 467 (74.)

In State vs. State Board of Medical

Examiners, 34 Minn. 387, on page 389,

the court say: “Due process of law,

Or the law of the land (which means

the same thing) is not necessarily ju

dicial proceedings. Private rights and

the enjoyment of property may be in

terfered with by the legislature or exe

cutive, as well as the judicial depart

ment of the government, when it is de

clared that a person shall not be de

prived of his property without “due

process of law,” it means such an exer

cise of the powers of the government

as the settled maxims of law permit

and sanction, under such safeguards

as these maxims prescribe for the class

of cases to which the one in question

belongs.”

Cooley, in his work on constitutional

limitations, page 363, commenting up

on the definition of “due process of

law” given by Mr. Webster in the

Dartmouth College case, viz.: “By the

law of the land it most clearly intend.

ed the general law, which hears be

fore it condemns, which proceeds upon

inquiry and renders judgment only af

ter trial,” says: “The definition here

given is apt and suitable as applied to

judicial proceedings, which cannot be

valid unless they “proceed upon in

quiry” and “render judgment only af

ter trial.”

“But there are many cases where

the title of property may pass from one
person to another, without the inter

vention of judicial proceedings, prop

erly so-called. * * * The necessity

for “general rules therefore, does not

preclude the legislature from estab

iishing special rules for particular

cases, provided the particular cases

range themselves under some general

rule of legislative power nor does the
requirement of judicial action de

mand, in any case a hearing in court.”

See further same author, page 356.
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As to the tribunal to assess the com

pensation and notice, page 563. For

“due process of law,” see Lewis on

Eminent Domain, s. 365. Notice in

condemnation proceeding, s. 366.

In re Village of Middletown, 82 N.

Y., 196 (201.) “It was objected that the

act is unconstitutional because it does

not provide that notice upon applica

tion for the appointment of commis

Sioners should be given to the land

owners or parties interested. It is un

doubtedly true that the latter are en

tiled to such notice of the proceedings

as enables them to appear and be

heard, but it is not essential to the

validity of the act, however proper

and appropriate it might be, that they

shall have notice of the formation of

the tribunal which is to determine the

damages. * * * If opportunity to

appear and be heard is secured, it is

wholly within the power of the legisla

ture to determine the form and time

and manner of notice to be given.”

The act under consideration provides

that the commissioners designated,

shall qualify and organize as a com

mission in the manner provided by

law, for commissioners appointed to

ascertain and determine the value of

land taken and appropriated by cor

porations having the franchise of tak

ing lands for right of way for public

use. Under the statute regulating that

class of condemnatory proceedings, the

commissioners are required severally

to take and Subscribe an oath faith

fully and impartially to discharge the

duties of their appointment. In the

case at bar that was done. S. 609, G.

S. 1894. The act further provides that

the commissioners shall proceed in all

respect to determine the value of the

lands appropriated as required by the

laws of this state, of commissioners in

proceedings for the condemnation and

payment to the owners of lands appro

priated to public use. The method of

proceeding in that class of cases is

prescribed in chapter 36, G. L. 1874

(s. 4085, et seq. G. S. 1895) entitled

“An act to provide for obtaining title

to lands by the state of Minnesota, for

the use of the state.” The act provides

that the commission shall proceed to

examine the premises having given

such notice as they may deem reason

able to the owner and other persons

interested, such notice to be in writing,

personally served upon residents of the

county, by publication on others. No

tice was given, the plaintiff appeared.

We have then a statute which pro

vides for the appoinment of three com

missioners by the governor of the

State.

That before entering upon the per

formance of their duties the persons

appointed as such commissioners shall

severally take and subscribe on oath

to faithfully and impartially discharge

the duties of their appointment.

That before proceeding to determine

the amount of compensation to be paid

to land owners they shall give notice

of the time and place of meeting for

such purpose.

For the plainiff it is contended that

as the legislature can not determine

the amount of compensation to be paid

the land owner, therefore that body

cannot delegate to the chief executive

of the state the duty of selecting com

missioners who shall determine such

compensation... or as plaintiff's counsel

in his brief states the proposition:

“The public is now considered as an

individual (represented in this case by

the governor defendant) treating with

an individual (plaintiff herein) for an

exchange. The governor then is the

state, and he wthout notice to the

parties interested appointed the com

mission.”

The right or power of the legislature

to delegate the power of appointing

such commissioners to the court or a

judge thereof is not questioned. It is

not apparent why the governor might

not with equal propriety be the official

to whom such power might be delegat

ed. The governor equally with the

judge, in the performance of his offi

cial duties, acts under the Oath pre

scribed by statute, each solemnly

swears to support the constitution of

the United States, and that of the

state of Minnesota, the governor fur

ther swears that he will faithfully dis

charge the duties of his office to the

best of his judgment and ability, the

judge, that he will discharge the du

ties of his office faithfully and impar

tially according to his best learning,

judgment and discretion. Practically

the two oaths are the same, the obliga

tion faithfully to discharge the duties

of an office to the best of ones judg

ment and ability, necessarily implies

that the official taking such oath will

perform such duties, faithfully and

impartially, according to his best
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learning, judgment and discretion,

that he will bring his best learning,

ability and discretion into action in

determining all questions relating to

his duties, the best judgment and

ability of a man always determine

him to act faithfully and impartially.

The governor represents the state in

the same and no different sense than

the judge does, each represents the

entire state, including land owner, not

as an adverse party, but as a sworn

official guarding the interests of, and

acting impartially between the state

and the owner of the appropriated

property.

In Curryer vs. Merrill, 25 Minn. 1,

on page 4 the court say: “Plenary

legislative power is therefore the rule,

while want of it is the exception. As

a sequence it logically follows that

every statute duly passed by the state

legislature is presumably valid, and

this presumption is conclusive unless

it appears to be in conflict with some

provision of the federal or state con

stitution; and in order to justify a

court in pronouncing it invalid, be

cause of its violation of some clause of

the state constitution, its repugnancy

therewith must be so “clear, plain and

palpable” as to have no reasonable

doubt or hesitation upon the judicial

mind.”

In the light of the authorities of this

state it must be held that the legisla

ture had power to delegate the ap

pointment of the commission to the

governor, that the plaintiff was not en

titled to notice of the time and place

When and where such commission

Would be appointed, that the com

mission so appointed was a fair and

impartial tribunal, and that the fact

that the law makes the decision of

such tribunal, violates no provision of

the state constitution,that the law does

require notice to the land owner of the

time and place of the meeting of the

commission for the purpose of deter

mining the compensation to be paid

and gives to him ample opportunity to

be heard, and does provide a means of

paying the sum determined to be

just compensation, and is a valid

act. While the manner of appoint

ing commissioners, and the mak

ing of their determination as to

the amount of compensation a finality

is not in...accordance with previous leg

islation in this state; it is within the

power of the legislature to so provide,

and purely a question of policy which

the courts cannot revise.

In regard to the alleged misconduct

of the commissioners, that is too grave

a question to be determined upon affi

davits. At this time all that is deter

mined is that the plaintiff is not enti

tled to the writ of injunction.

A LEGAL MIND.

A well known artist of this city re

ceived not long ago a circular letter

from a business house engaged in the

sale of California dried fruit, inviting

him to compete for a prize to be given

for the best design to be used in ad

vertising their wares. Only one prize

was to be given, and all unsuccessful

drawings were to become the prop

erty of the fruit men. After reading

the circular the artist sat down and

wrote the following letter:

“The–— Dried Fruit Company:

“Gentlemen—I am offering a prize of

50 cents for the best specimen of dried

fruit, and should be glad to have you

take part in the competition. Twelve

dozen boxes of each kind of fruit

should be sent for examination, and

all fruit that is not adjudged worthy

of the prize will remain the property

of the undersigned. It is also request

ed that the express charges on the

fruit so forwarded should be paid by

the sender. Very truly yours, --.”

—The Bookman.

YET ANOTHER TYPE OF MIND.

We learn that the ostrich will nev

er go straight to its nest, but always

approaches it with many windings and

detours, in order, if possible, to con

ceal the locality from observation.

And such often is the attorney's meth

od regarding the point at issue when

he pleads a hopeless case.-Ex.

A Christmas gift by check to an em

ployee according to a habit of previous

years, although made in forgetfulness

of a recent increase in his salary is

held binding in Pickslay v. Starr (N.Y.)

32 L. R. A. 703, although the donor

charged it to the employe's account a

few days later but did not give him

notice of the fact for several months.
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PERSONALs.

Mankato

EI. L. Schmidt and S. B. Wilson have

formed a law partnership at Mankato,

Minn.

Duluth

The firm of Davies & Bureau has

been dissolved and Mr. Bureau has re

moved to Three Rivers, Canada.

H. H. Phelps has withdrawn from

the firm of Phelps, Towne & Harris

and will continue his practice with

offices in the Palladio building.

F. E. Searle, until recently the pres

ident of the Marine National Bank,

has decided to resume the practice of

law, and has formed a partnership

with Senator H. R. Spencer under the

firm name of Spencer & Searle with

offices in the Board of Trade building.

John A Keyes and Otway W. Bald

win have formed a partnership as

Reyes & Baldwin with offices in the

Chamber of Commerce.

Jas. T. Watson, who left Duluth last

July for New York City, has returned

and will resume his practice at 407

Palladio building.

J. C. Hollembeek has removed to

New York City.

The firm of McGindley & Whitely

has been dissolved by mutual consent.

Both of the former members will re

main in the old offices in the Provi

dence building.

Eric L. Winje has removed to Mon

tevideo, Minnesota,to open a law office.

William O. Pealer and Bert Fesler

have associated themselves together

under the name of Pealer & Fesler, in

the Exchange building.

The old and well known firm of

Cash, Williams & Chester was dissolv

ed the first of the year. All the former

members wil remain in the First Na

tional Bank building.

St. Paul–

A. E. Boyeson, formerly of the firm

of Munn, Boyeson & Thygeson, has

formed a co-partnership with P. J. Mc

Laughlan, with offices in the Pioneer

Press building. Messrs. M. D. Munn

and N. M. Thygeson, under the firm

name of Munn & Thygeson, will re

main in the Newspaper Row.

Marshall

Virgil B. Seward and John E. Burch

ard have formed a co-partnership for

the practice of law, with offices at

Marshall.

RECENT DECISIONs.

A thin strip of ice 3 feet wide and

1% to 2 inches thick across a sidewalk,

where it was formed by the discharge

of water from a pipe which had been

put up to take water from a sag in an

eaves trough, is held, in Gavett v.

Jackson, (Mich.) 32 L. R. A. 861, insuf

ficient to make the city liable.

Reasonable care to have the common

halls and stairways of a building in

which apartments are leased fit for

use for the passage of tenants is held.

in Gleason v. Boehm, (N. J.) 32 L. R.

A. 645, not to include an obligation of

the landlord to furnish lights at night,

and he is therefore held not liable for

injury to a visitor of a tenant who fell

while trying to find the stairway in

the dark.

The rule that one who collects on his

own premises a substance liable to es

cape and cause mischief must use rea

sonable care to restrain it is applied

in Defiance Water Co. v. Olinger (Ohio)

32 L. R. A. 736, to a large iron tank or

standpipe containing water which

stood within 50 yards of a dwelling

house occupied by a servant of the

owner of the tank; and the latter was

held liable for injury to a guest of the

tenant resulting from the bursting of

the tank.

The recipes prepared by a color mix

er for the use of his employers in the

manufacture of their carpets are held,

in Dempsey v. Dobson (Pa.) 32 L. R.

A. 761, to belong to the employers, so

far, at least, as to give them the right

to the use of the Various colors and

shades produced by them; and where

he entered them in a book of his own,

instead of a book furnished him for

that purpose, the employers have a

right to some record or register of the

recipes.

LEGAL POINTS.

A bad record.—The opinion of the

court in 34 Ind. 423, opens as follows:

“This record is another blundering and

Worthless one froln Wayne County, in

comparison with which the darkness

of Erebus and Egypt were brilliant

lights, and the choas that existed be

fore the creation was perfect order.”
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We publish in this number of the

Journal two different constructions of

ch. 30, Gen. Laws 1895, which law reads

as follows: “Sec. 1. That subdivision or

Section 8 of title 2 of chapter 66 of

the General Statutes of 1878 of the

State of Minn. be amended by chang

ing the first subdivision thereof so as

to read as follows, to-wit:

First. An act for libel, slander, as

sault, battery, false imprisonment or

other tort resulting in personal injury.”

other tort resulting in personal injury.”

The Words in italics constitute the

amendment. The section in question

provides that such actions shall be

brought within two years.

Section 6, ch. 66, Gen'l Statutes 1878,

enumerates the actions which Shall be

brought within six years. Subdivision

5 thereof reads: “An action for crim

inal conversation, or any other injury

to the person or rights of another not

arising on obligation, and not herein

after enumerated.”

In Wescott vs. Bigelow et al., receiv

ers of the N. P. R. R. Company, Judge

Lochren, of the United States circuit

court, held that the amendment of 1895

limited the time for bringing all per

sonal injury actions to two years. A

few days afterwards the supreme

court of Minnesota, in Brown vs. Wil

lage of Heron Lake, held to the con

trary, and said that the only effect

of the amendment was to include in
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the class of actions to be brought with

in two years actions belonging to the

same class as libel, slander, assault,

battery and false imprisonment—that

it was not intefided to repeal Sec. 6.

This seems to us to be a very strained

construction and practically renders

the amendment nugatory; but the ef

fect of the decision is not to be re

gretted, for there is certainly no rea

son why the time for bringing an ac

tion for personal injury should be lim

ited to two years. The amendment

was evidently tacked on as it was for

the purpose of evading close scrutiny

of the legislators, and it is well that

such legislation should be frowned

upon.

In the suit of Harry P. McGown, son

of former Justice Henry P. McGown,

of the city court of New York, for an

absolute divorce and the custody of

their child, against his wife, Mary

Emma, who, on the strength of a North

Dakota decree married Harry W. Bell,

Justice Russell, of the Supreme court,

has handed down a decision in favor

of McGown. The defendant, a daugh

ter of Dr. John H. Demarest, a friend

for many years of Justice McGown,

married young McGown in 1887. Bell,

who is a tile manufacturer, had board

ed with them in New York city. On

April 24th last she left her husband and

went to Fargo, N. D., where she got

a decree against her husband, who did

not appear, not being served with

papers in that state. He contended the

decree was not binding upon him. Mc

Gown is-suing Bell to recover damages

for the alienation of her affections.

After speaking of the claims of the

defendant, that the courts here are

bound to recognize a divorce which is

valid in another state, and to recognize

fier subsequent marriage to Bell in

that state, Justice Russell says:

“These claims are manifestly un

sound. The domicile of the wife is the

residence of the husband. While there

are exceptional circumstances which

justify the living apart from the hus

band against his will, and while a resi

dence away from him may be gained

with his consent, still, for legal pur

poses, unless for sufficient causes, the

wife's place of residence is at the home

of her husband and child, and she can

not acquire a foreign residence for the

express purpose of freeing herself from

the charge of violation of duty, and ex

empting herself from its obligations.

Nor, if she had gained a residence in

the State of North Dakota, would her

Suit there have been affective. To

sever the marriage tie by judicial force,

the courts must gain jurisdiction by

personal service of process upon the de

fendant, or by his voluntary appear

ance. When . the defendant went

through the form of a marriage on

September 26, 1896, to Mr. Bell, she

was still the lawful wife of the plaintiff

in this action. Her own wrong-doing,

therefore, cannot render Valid the

judgment of a North Dakota court,

which, but for that act, would have

been wholly invalid. Nor can I agree

with the counsel for the defence, that

she should have the custody of the

child.”

CONFLICT OF AUTHORITIES RESPECT.

ING COMMERCIAL PAPER.

Now that the legislatures of the dif

ferent states have convened, it is im

portant that the American Bar asso

ciation and the bar associations of the

different states and credit associations

should bend all of their energies in the

direction of establishing a uniformity

in the law of some one of the many

subjects so seriously affecting commer

cial life. Among the many of such un

settled questions none is of more im

portance, none that has caused such

hesitancy, doubt and uncertainty to ex

ist among bankers, credit men and the

commercial world generally, than the

liability of banks taking deposits for

collection. Nothing has tended so

much to clog the wheels of the great

banking system as the existence of one

rule of law in one state fixing the

liability of a bank forwarding collec

tions, and another rule in another

state holding the opposite, and the su

preme court of the United States,

holding with a few of the states a

certain rule, which is declared by

others of unsound and unsatisfactory

reasoning. What wonder then that

banks hesitate before accepting paper

or incurring responsibility when the

courts of our states differ so widely

upon a question that ought long ago
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in justice and equity to the commer

cial world to have been settled on a

uniform rule. banker accepting de

posits for collection is about as cer

tain in the liability he is incurring as

he would be of winning a bet on which

side a rooster on a fence would jump,

or what the verdict of a jury in a

Criminal case would be.

The following states hold that the

collecting bank is liable to its princi

pal for neglect or default of its cor

respondents: Supreme Court of the

United States, Georgia, Indiana, Michi

gan, Minnesota, Montana, New Jersey,

New York and Ohio. England also

adopts the same rule.

Other states hold that the collect

ing bank transmitting paper for col

lection to a suitable agent in due sea

Son is not liable for the default of the

correspondent.

One theory is upon the principle

that the forwarder undertakes the col

lection of the debt and is therefore

responsible, and the other that he

merely accepts the claim to transmit

it to another for collection, using

proper care in the selection of a cor

respondent.

No better service could be done to

the country on the part of the bar as

scciations than a vigorous effort in the

direction of changing the conflict of

opinion of the courts on this question.

With only an imaginary line separat

ing the different states, it seems al

most incredible that a question so vital

in its nature and so general in its

scope and usage should have so many

different rules applied respecting liabil

ity. It may be argued by some states,

as has been done by courts long ago,

that the rule is so firmly settled in the

state that to change it now would

work a greater hardship than to per

mit it to remain. That theory has

long since been exploded. This case

affects the very life of commerce, and

ought not to be permitted to go fur

ther without the attention that its im

portance demands.

ELEVATOR INJURIES To TRESPASS

ERS AND LICENSEES.

(James A. Webb in The Albany Law

Journal.)

It is a general rule that a trespasser

or mere licensee who is injured by a

machine or contrivance on the land of

another can not recover damages. This

is always true unless it was unlawful.

to erect the machine or contrivance,

or the injury was willful and wanton;

and willfulness will be presumed from

gross negligence. Galveston Oil Co. v.

Morton, 70 Tex. 400; 7 S. W. Rep. 756:

8 Am. St. Rep. 611; Cusick v. Adams,

23 N. Y. St. Rep. 548; 23 N. E. Rep.

673. For example, in a case where a

fire insurance patrolman, in trying to

protect the goods of another from fire

and water used an elevator which was

SO constructed and loaded as to show

that it was intended for the carriage

of freight, when he might have gone

up the stairs, it was held that he as

sumed the risks of injury on the ele

vator. The court said in part: “The

fundamental inquiry in this case is

whether or not appellee owed a duty

to appellant to so construct, keep and

maintain the elevator or hoisting ap

paratus as that it should be a safe.

means of his transportation from one

story of the building to another.

The owner of land and buildings as

sumes no duty to one who is on his

premises by permission only as a mere

licensee, except that he will refrain

from willful or affirmative acts which

are injurious. As was said in Sweeney

v. Railroad Co., 10 Allen, 368: ‘A li

censee, who enters on premises by per

mission only, without any enticement.

allurement or inducement being held

out to him by the owner or occupant,

can not recover damages for injuries.

caused by obstructions or pitfalls. He

goes there at his own risk, and enjoys

the license subject to its concomitant

perils.’” Gibson v. Leonard, 143 Ill

182; 32 N. E. Rep. 182.

Frequently elevators which are ordi

marily in use are out of order, or for

some other reason not open to the pub

lic, or any portion of it, and notice of

such fact or facts is posted in a con

Spicuous place near by. Again, eleva

tors may be intended for freight only,

and not for passengers, and notice of

this fact duly posted. In either case

any person who has a reasonable op

portunity of seeing and reading the

posted notice or notices assumes all

the risks of venturing on or near to
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such elevators. Springer v. Byram, 137

Ind. 15; 23 L. R. A. 24.4; Hunsen V.

Schneider, 58 Hun. 60; 11 N. Y. St.

Rep. 347. Thus, in a recent treatise

(Webb on Elevators, p. 93) it is said:

“In the case of Patterson V. Hemen

way, 148 Mass. 95, where an elevator

bearing the inscription: “This elevator

is for freight only, not for passengers,”

had been repeatedly used by a boy,

without invitation, in doing errands to

the top of the building, he having

never found any one at the elevator

to operate it, but having been twice

told by persons employed at the top

of the building not to use it, and he

went to it on the day of the accident,

entered alone and went up, closing

the door at the top floor behind him,

knowing that any one below wishing

to use the elevator could do so by

lowering it with the rope used to

operate it. In about five minutes he

returned in a great hurry, opened the

door, and turning quickly toward some

one, speaking to him, and without look

ing at the elevator well, he stepped

out into it. The elevator having been

in the meanwhile lowered, he fell, and

was injured. It was held that he was

guilty of such contributory negligence

as to preclude him from maintaining

the action.” See Gibson V. Leonard,

143 Ill. 182; 37 Ill. App. 344; 17 L. R.

A. 588; O'Brien v. Western Steel Co.,

100 Mo. 182; 18 Am. St. Rep. 536; Sny

der V. Natchez R. R. & T. R. Co., 42

La. Ann. 302. So, if these facts be

come known in any manner to a per

son who then goes upon or near to the

elevator for the purpose of riding upon

it, such person becomes, in effect, a

trespasser and assumes the risks of

injury. Thus, in the case of McCarthy

v. Foster, 136 Mass. 511, the court,

upon this point, said: “The elevator

with which he (plaintiff) fell was for

merchandise only. He had operated it

for years and was perfectly familiar

with its construction and its use. He

knew that all persons were forbidden

to pass up and down upon it, by no

tices plainly posted and with which

he was familiar. That he and others

habitually disregarded them, and rode

up and down in violation of them, can

not favorably affect his case against

the defendant, as the latter was not

ir possession of the store, and had no

notice that the elevator was used ex

cept for merchandise. He used

it at his own rsk, and for an injury

resulting in the act of using it the de

fendant was not responsible to him.

See Wise v. Ackerman, 76 Md. 375;

25 Atl. Rep. 424; Knox v. Hall Steam

Power Co., 69 Hun. 231. In the case

of Amerine v. Porteous (Mich.), 63 N.

W. Rep. 300, the facts showed that

both freight and passenger elevators

had been provided, but the plaintiff

chose to ride upon the freight elevator

and was injured. The court held that,

“The invitation extending from the de

fendants to take the passenger eleva

tor was in its nature express, and the

situation negatived any possible infer

ence of an invitation to take the

freight elevator.”

The owner, as operator, of an ele

vator, is not respons ble for injury by

it to a person who enters a factory

without authority for the purpose of

finding an employe with whom he has

business. Flannigan v. American Glu

cose Co., 11 N. Y. St. Rep. 688; or to

a plaintiff's intestate who, having a

son in the employment of the defend

ant, went upon the defendant's prem

ises to carry the son's dinner to him,

and was injured, Gibson v. Sziepien

ski. 37 Ill. App. 601; or to a tenant who

improperly procures a key to an ele

vator, unlocks it, and is subsequently

thereby injured, Handyside v. Powers,

145 Mass. 123; or to a newsboy who

had been forbidden to ride in a pas

senger elevator and who was injured

while attempting to board the car,

Springer v. Byrans, 137 Ind. 15, 23 L.

R. A. 244. And statutes with refer

ence to the construction and operation

of elevators in certain establishments

as manufactories, afford no protection

to trespassers, who enter upon the

premises and are injured, because of

the proprietor's failure to observe such

statutes, Flannigan v. American Glu

cose Co., 11 N. Y. St. Rep. 688.

A different rule prevails where the

person injured enters upon the prem

ises through either an express or an

implied invitation. “Where a person

invites another upon his premises he is

bound to exercise more than ordinary

care towards that other. If the per

son giving the invitation is alone bene

fited, he is responsible for even the
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slightest negligence. The reason of the

rule is that One inviting another to

come upon his premises is not expected

to be drawing that other into a place

of danger, but offering at least ordi

nary safety, so that the person invited

is put off his guard and relies upon

the implied warranty of safety. Thus,

a storekeeper Who either expressedly

or impliedly invites the public to enter

his place of business for the purpose

of trading must exercise a high degree

of care to keep the premises in a safe

condition; and where a customer, Or

any one having any duty there, is in

jured by accidently falling into a

negligently exposed elevator shaft, the

Shopkeeper is liable in the absence of

negligence on the part of the person

injured, Treadwell v. Whittier, 80

Cal. 574; 22 Pac. Rep. 266; see Ober

felder v. Doran, 26 Neb. 118; 41 N. W.

Rep. 1094; Engel v. Smith, 82 Mich. 1;

and see Whitaker's Smith on Neg. (2d

ed.) p. 280, n, citing Turner v. Kelekr,

27 Ill. App. 391; Snyder v. Witner, 82

Ia. 652; 48 N. W. Rep. 1046; O'Brien v.

Tatum, 84 Ala. 186; 4 So. Rep. 158;

Klopp v. Mear, 134 Pa. St. 203; 19 Atl.

Rep. 504; 25 W. N. C. 571, and other

authorities.” Webb on Elevators, sec.

64; see Peake v. Buell, 90 Wüs. 508;

63 N. W. Rep. 1053.

It is upon this theory that letter car

riers have an implied invitation to

enter certain buildings for the purpose

of placing mail in boxes. Gordon v.

Cummings. 152 Mass. 513; 9 L. R. A.

640; Morrison v. Metropolitan Tel. Co.,

52 N. Y. St. Rep. 601, and that an em

ploye of a contractor for the construc

tion of a building is not a trespasser,

So that he cannot maintain an action

for injuries received by reason of the

unsafe condition of an elevator in the

building. Ferris v. Aldrich, 58 Hun.

610; 12 N. Y. St. Rep. 482.

BIG FEES.

The extravagant fees obtained by

lawyers, as appears from time to time

in the press of the country, is about

as much overestimated as the estimate

placed upon a man's wealth. A Writer

in the Pittsburg Leader says:

“How much do Pittsburg lawyers

charge for their services on the aver

age?” is a question which I asked

several well-informed attorneys the

other day, and by means of which I

acquired quite a fund of information

without getting any very definite

answer. “Average?” said one gentle

man. “Why, you couldn't average the

charges of one man, let alone the

whole profession. Fees range from $5

to $100,000, according to the ability of

the attorney and the disposition of the

client, or, rather, according to what

he can make the client think his ability

is and how much he will stand being

charged for it.”

“The Statement that a fee amounting

to $100,000 was paid for legal advice

in this city seems rather incredible,

and I was not able to confirm it fully

enough to justify giving the names of

the parties said to be concerned, but

a story to the effect that it was once

done has been in circulation among

lawyers for quite a considerable time.

and is believed by Some of them at

least to be true. It is said that a

gentleman who has acquired wealth

enough in manufacturing enterprises

to rank as a magnate became inter

ested, along with capitalists of other

cities, in a large railway property.

After they had acquired the property

a question as to the validity of the

charter they held arose, and several

of the most eminent lawyers in the

country informed them that their case

was worthless, and they would lose a

suit which had been instituted against

them. Then the Pittsburg magnate

consulted with his Pittsburg lawyer,

and the latter thought out a theory

upon which it appeared to him that

the charter could be made to hold.”

“This theory was submitted to the

eminent counsel who had previously

pronounced the charter worthless, and

by them was admitted to contain a de

cided element of plausibility. So much

were they impressed, in fact, that they

got ready to fight the case along the

lines which the Pittsburger had indi

cated. As the time for the argument

of the case before a court in a distant

city approached, it came to the ears

of the Pittsburg capitalist that his

Pittsburg lawyer was getting ready to

take a trip to Europe. He visited him

and entered a decided objection. “You

are my attorney,” he said, “and it is

your view of the law upon which this

case is to be submitted. Alou must

stay here and prepare the case and

make the argument.”

“It will cost you a good deal if I
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forego my summer trip,” said the law

yer, as the concluding argument of a

dispute in which the magnate had the

best of it.”

“Stay here and win this case and I

will pay you $100,000,” said the mag

nate, and the lawyer stayed. It is re

lated, too, that he not only won the

case and got the $100,000, but that he

still made his trip to Europe, though

a little late in the season.”

“After this the best story which is

told of a big fee is that the Standard

Oil company once received a bill for

$25,000 from D. T. Watson, and re

sponded with a check for $35,000. This

case was one in which an attempt

was made to tax them on their income

in Pennsylvania, the ground of the at

tempt being that they were a foreign

corporation, and Mr. Watson won the

suit after a long and hard legal battle.

There are thought to be half a dozen

lawyers of legal firms in the city with

whom it is a comparatively frequent

occurrence to render a bill of from

$5,000 to $10,000, and have it promptly

paid, and Mr. Watson is generally ad

mitted to head the list, and to be the

leader of the Pittsburg bar. J. Scott

Ferguson and the firm of Knox &

Reed, Dalzell, Scott & Gordon, and a

few others, are believed to be in pos

session of a legal practice worth from

$40,000 to $50,000 per year, and from

these figures the incomes of the local

attorneys range down to sums too low

to contemplate. There are in the

neighborhood of 600 practicing attor

neys, and it is thought by very well

informed lawyers that not to exceed

150 of them do nearly all the business,

and that the incomes of the rest aver

age considerably less than $1,000 a

year. The guess was also made that

not less than $1,500,000 a year is paid

in this city as attorneys’ fees, and

when its vast interests and the fre

quency with which they are in the

courts are concerned it would seem

that this, if correct, is a very moder

ate Sum.”

“People who have suits involving big

money,” said one lawyer with whom

I talked, “do not, as a rule, care what

the cost of an attorney's services is

going to be, and so it is not generally

the case that any stipulation is made,

unless the case of a plaintiff seeking a

lawyer to take a case upon a contin

gent fee. It has thus happened some

times that lawyers have acquired repu

tations very largely by the nerve dis

played in making high charges. Let

a man have a high opinion of his own

abilities, and make his client aware of

the fact by charging big fees, and the

thing will result to his advantage, pro

vided he is a good enough judge of

human nature to know just when to

exact all that his client will stand. A

man who has a case of a peculiar

character, and has inquired and

learned what lawyer is likely to

conduct it for him to the best

advantage, and who has found

his lawyer to meet his expectations,

is not going to quit that lawyer for

another because he is made to under

stand that the lawyer knows what the

Services he has rendered is worth.”

“For this statement to hold good, of

course, the business has to be of a

character where big money is involved.

There are many kinds of service

where, no matter who performs them,

the charge must be moderate. For in.

stance, the least fee which it is con

sidered professional to accept is $5,

for such work, for instance, as draw

ing a deed. There are, of course, law

yers who do not want such work as

this at all, yet if they consented to do

it I do not think there is one in the

city who would feel justified in charg

ing more than $25 for it. To get a big

fee almost always implies that the

case shall be a big one; that is, in

volving big money. The exceptions.

are where some very wealthy man is

charged with a criminal offense, and

wants the very best lawyers, and sev

eral of them, to defend him. Criminal

business, as a rule, is not very profit

able, and there have been very few

really great lawyers who cared to have

much of it. The prosecution of ac

cused persons in particular does not

pay well client may come in while

his blood is hot and declare that he

will pay thousands of dollars to have

an adversary convicted, but before the

time comes to go on with the case his

blood will cool, and he will think dif

ferently about the matter. Very few

persons, as a rule, want to spend

money to get revenge.”

“It sometimes happens, though, that
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a large corporation will be willing to

hire first-class lawyers, at a good stiff

price, to secure the conviction of some

defaulting employe, and to give its

men everywhere an object lesson on

the results of dishonesty. Such a con

cern as the Adams Express company,

for instance, if one of its men is caught

robbing it, does not want to miss the

opportunity of making an example of

him, so that wherever there are Adams

Express employes they shall hear of

the matter, lay it to heart and be good.”

“Contrary to the general notion about

the matter, the fact that it is difficult

to obtain admission to this bar is not

a great protection to the business of

those lawyers who already have an

established practice, nor would the ad

mission of everybody that applied

greatly affect them. I think we might

admit any lawyer who came here from

a bar of this or any other state, and

still we should not have competition,

except among those who would get

very little business, and the estab

lished large practices would not be in

jured. In particular it would not hurt

the older lawvers for the attorneys

with well-earned reputations to come

from other places. There are, in fact,

some of them here now, and they are

not making any great headway toward

getting a large share of the rewards

of the business.

“It appears to be a rule, to which

there have been very few exceptions,

that, after a lawyer has passed mid

dle life, it is not worth while for him

to change his location, and expect to

get a practice. He may be a better

attorney than any at the bar to which

he comes, but will not get the business

away from those who have it, and may

consider himself fortunate if he even

makes a comfortable living. I have

never seen the fact explained, but I

presume it is largely because of the

extent to which getting a law practice

is a matter of making acquaintances.

There must also be something in the

very air of a locality, so to speak,

that is, in the peculiarities of its peo

ple, and the little eccentricities which

they have in doing business, which the

established lawyer will have gradually

absorbed, and which the stranger, com

ing as an attorney already a master

of his profession and not disposed to

learn it all over again, cannot appre

ciate. It is strange that such trifles

should constitute the difference be

tween a big income and a poor living,

but it seems to be a fact.”

HON. GEO. L. BUNN.

Judge Bunn was appointed by Gov.

Clough January 2nd, 1897, to fill the

vacancy in the district bench for Ram

sey county, caused by the death of

Hon. Chas. D. Kerr. The appointment

met with great satisfaction, both in

a personal and a political aspect. Judge

Bunn is a non-partisan Democrat, and

he has the respect and confidence of

his profession. He is the youngest

member of the Ramsey county bench,

being only 32 years old. He was born

at Sparta, Wisconsin, and graduated

from the law department of the Uni

versity of Wisconsin. Law seems to

“run in the family;” his father is U.

S. district judge for the western dis

trict of Wisconsin, and three of his

brothers are lawyers.

Since his appointment Judge Bunn

has heard and determined a number of

matters of importance in connection

with the recent bank failures, and his

decisions have always been clear, con

cise and impartial.

LITERARY NOTES.

By far the most complete account of

the many-sided career and public ser

Vices of the late Gen. Francis A.

Walker that has appeared anywhere

since his sudden death early in January

is published in the February Review of

Reviews. A character sketch by Jo

seph J. Spencer reviews General Walk

er's life as a student, lawyer, soldier,

adjutant-general on Hancock's staff,

journalist, teacher, government statisti

cian, census commissioner, writer on

economics, historian, and educational

administrator. Prof. Davis R. Dewey

treats in more detail of General Walk

er's services in the army, as head of

the census bureau, as a political

economist, and as president of the Mas

sachusetts Institute of Technology, and

discusses particularly President Walk

er's relations to the monetary questions

of the day. The articles are illustrated
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With portraits of General Walker at

different ages.

The principal topics treated editorial

ly in the February Review of Reviews

are the Anglo-American arbitration

treaty, the Cuban situation, the pros

pects of the Nicaragua canal, the recent

elections of United States senators in

the different states, and the relation of

the great corporations to political cam

paign funds. There is also the cus

tomary resume of the significant for

eign events of the past month. The

editorial pages, like the other parts of

the magazine, are fully and suitably

illustrated.

The frontispiece of the February Re

view of Reviews is a magnificent por

trait of King Oscar of Sweden and

Norway, who has been selected as um

pire under the general arbitration

treaty between the United States and

Great Britain.

Book REVIEW.

“Jones on Evidence.” 3 vols.; 18mo.,

(4x6 inches); 2.227 pages. Bancroft

Whitney Co. San Francisco, 1896.

Sheep, $7.50.

This work in three small volumes,

pony series, is a very excellent produc

tion. Mr. Burr W. Jones, its author,

is a member of the Wisconsin bar and

lecturer on “Evidence” in the Univer:

sity of Wisconsin. This work is neither

a digest nor a philosophical disserta

tion, but rather a treatise on the law of

evidence. It is strictly up to date, and

is written in a clear, concise and pleas

ing style, with an ample citation of au

thorities.

Through his experience at the bar

and research in the preparation of his

lectures, Mr. Jones became well qual

fied to do this work, which he has done

eminently well.

AN “OFFICIAL” DIGEST

There has been an increasing de

mand for a digest of the official re

ports, as it has seemed desirable to

cite the official reports when possible.

Heretofore the digests have been made

from unofficial reports, with supple

mental table of the Official reports

when the cases digested are officially

reported after the digest is printed.

The General Digest has entered upon

a new series with the 1896 Volume,

by which its publisher has undertaken

to meet the requirements of a perfect

official digest. The General Digest,

vol. 1, New Series, gives the official ci

tations, except those which are not to

be officially reported. Advance parts

of the digest are published quarterly,

including all the decisions, whether re

ported officially or unofficially. Those

unofficially reported are continued in

the supplement until officially reported.

when they are transferred to the per

manent edition.

The scope of the work has been en

larged so as to include English and

Canadian decisions and the decisions of

the intermediate State courts.

The official digest is now published

semi-annually, in two permanent vol

umes, which make it of a reasonable

and convenient size for use.

The classification of matter in the

new series will be uniform from year to

year. All matter of the same kind will

be found in the same place, under the

same divisions or subdivisions in each

volume, a feature peculiar to this se

ries, and one which the profession will

appreciate.

While digest making has become a

Science, and a progressive one, yet \ve

hardly see how the new series can be

improved upon.

HOW GREAT LAW OFFICES WORK.

“If I were a young lawyer again, just

striving for my first honors, and look

ing for a place to settle,” said Benjamin

F. Tracy to a young attorney the oth

er day, “I am sure I could do no better

than begin right here in New York city

or Brooklyn. I have passed through

the mill and my experience has con

Vinced me that there are more openings

here, and there is as much chance to

get to the top, and when you do get

there the rewards are far greater than

anywhere else in the United States.”

Whether the general is right or not,

it is highly probable that he will be

supported in this opinion by the greater

part of the well-established lawyers in

the two cities. Nevertheless, a great

deal can be said on the other side of

the question.

The remarkable changes that have

taken place within the last ten years

in all the great cities of the United

States, but more particularly in this

city, in the organization of great law

firms and in the conduct of their busi

ness has compelled the law clerk or the

young lawyer to become a part of a rig

id system that without doubt repels the

more ambitious.

The old practice of a young man just

admitted of “hanging out his shingle,”

as the saying goes, has become nothing

more than a tradition. In this city

more than 99 per cent of the young

lawyers do not even take desk room as

independent practitioners, but become

law clerks. That means working un

der orders, submitting to the drudgery

that the older clerks will not endure,

and sinking one's identity behind the
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army of assistants that the members

of the firm direct. This, moreover, is

not solely the experience of the clerk

and the young attorney. There are hun

dreds of lawyers in this city, men in

the prime of life, and members of well

established firms, who are never heard

of for the simple reason that their

names do not appear in the firm's

style, and that business is transacted

with the firm or corporation (as it

might be called), the individual being

of little moment.

The conduct of one of these large of

fices is similar in a great many respects

to the management of a great newspa

per office. The office staff is usually

divided into two general classes. There

is the corps of business clerks and

there is the corps of law clerks. The

business clerks have nothing to do

whatever with law matters. They at

tend solely to the commercial require

ments of the firm and perform their du

ties under regulations similar to those

of any other business establishment.

They are directed in their labors by a

chief clerk, who is responsible to the

member of the firm who takes supervis

ion of the office assistants.

The corps of law clerks is the one of

which the aspiring young attorney be

comes a member. They have wholly to

do with law matters. These clerks are

young men and women who are study

ing for the bar or have been admitted.

Of the latter class it is true the most

are young men, but unfortunately it is

a fact, and one that often demonstrates

the fault of the new system, that a law

yer with fair capabilities never rises

above the grade of the law clerk. Just

how many of these law clerks there are

in this city is not a matter of statistics,

and it would be difficult to make any

thing like a correct estimate. Their

number will reach into the thou

sands and the tens of thousands. Add

to this number those in Brooklyn, and

the total will be increased by Some

thousands more.

The law clerks are captained by a

clerk who is dignified by the title of

managing clerk. In almost all cases

he is a lawyer, and the senior clerk in

the office. In many instances he is in

the prime of life. In large offices the

manging clerk has usually worked

himself up from office boy or student.

So extensive is the tendency toward

the consolidation of all of the law busi

ness with very large firms, to the ex

clusion of the small practitioner, that

some of these managing clerks have

from twenty-five to thirty men work

ing under them.

It used to be the general impression

and the fact as well, that when a law

yer had made his reputation he didn't

trifle with very small cases. Under

the present system, however, this is all

changed. One of these large law cor

porations never finds the case, within

certain limitations, that is too small

for its attention. This further compli

cates the duties of the managing clerk.

The under clerks find out what they

have to do from the managing clerk,

and this dignitary gives out his orders

in much the same way that a city ed

itor does to his staff of reporters.

The managing clerk has both his case

book and his calendar. In his case

book are entered all of the cases as

they come into the office, classified as

to the course in which they arise and

Sometimes by the nature of the action.

This classification having been made.

the cases are apportioned by classes to

the different clerks, who attend usually

to those particular cases. After once

having been appointed to look after a

case each clerk is expected not only

to keep exact minutes of its progress,

but to report the same to the manag

ing clerk, who enters the fact upon his

records.

The assignments of clerks to the at

tendance of cases in court Or to the oth

er duties in the office are made from

the day calendar, and usually on the

afternoon preceding the day on which

the duty is to be performed. If the

task to be imposed be the drawing of

pleadings, the assignment is usually

made before this, but it is not SO InceS

sary that the managing clerk should

look after this particular line of work

on the day calendar, for it is very rare

ly that a clerk having charge of a par

ticular case overlooks so formal a mat

ter as that.

The particularity with which details

have to be cared for makes the most

rigid system necessary. All of the

most interesting parts of the practice

are looked after by the junior members

of the firm, or by the senior clerks, who

are lawyers. The pleasing experiences

of fameand fortune that the young man

dreams of as a student are not open to

him in the stern practical life that he

encounters in working for one of these

firms. The pay of the clerk ranges all

the way from $3 a week to $5,000 a

year. The man who would command

the larger sum must be a well equipped

lawyer. If he had been thle to estab

lish himself in business with his abil

ity at the same period of life he ought

to be able to net from his practice

three times that Sum.

Whatever may be said in favor of the

present system, it is certain that it is

following the consolidation movement

in other lines of business. It is very

difficult for a young lawyer, unless he

is exceedingly bright, to rise from the

rank of the clerk to that of a partner

in the firm. Such progress is known

and occasionally noted, but it is indeed

rare. It is the height of the ambition
of every aspiring young lawyer to be

come an advocate, or what is known in

common parlance as a trial lawyer.

By working up through a clerkship it
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will take years of patient toil and the

demonstration of ability in many lines

before the clerk will have an opportuni

ty to try a case, and thereby have the

prospect of membership in the firm

held open to him. Many young men

Who are called to the bar have far more

fitness for the trial of cases than for

following with scrupulous accuracy the

details of a large office. It has been

shown time and again that such men

frequently develop fair ability on the

trial of their first case, and in a short

while become able to try a case with

much more skill than many lawyers of

established standing at the bar. It is

usually the case, too, that not only are

these born advocates more or less un

qualified for the routine work of an Of

fice, but such duties are positively of

fensive to them.

Such are the facts that cause the

best recruits to the bar to hesitate be

fore they will accept a clerkship in a

large office, however alluring the pros

pect may seem when the offer is made.

The same considerations are driving

many young men into the small towns

up the state and in the far West. The

records of the alumni in the law

schools will prove that they do have

this tendency. The fact is also depriv

ing New York city and Brooklyn of le

gal timber of which they are in great

need.

Elihu Root is quoted as having said

recently that never before in the his

tory of this city has the bar been in

such dire need of young lawyers of

good promise. The judges who pre

side at the trials in our Supreme Court,

or in our criminal courts say that in

all the hosts of lawyers in this city

there are not a score who can try a

case well. They will say that not one

lawyer in a hundred who endeavors to

try a case understands the most neces

sary principles underlying the cross

examination of a witness or the Sum

ming up to a jury. One of the best

known judges in this state stated not

long ago that it was a rare thing in

his experience to find one of these so

called trial lawyers who knew how to

put in an objection in a strictly legal

form or impeach a witness on his cross

examination.—Law Student's Helper.

ALIMONY TO THE HUSBAND.

In several states there are statutes

giving a husband on divorce the right

to claim alimony from his wife's estate.

The late Nebraska case of Green V.

Green, 68 N. W. Rep. 947, decides that

this right cannot exist in the absence of

a statute granting it. Such was also the

decision in a Kansas case, Somers V.

Somers, 39 Kan. 132. But a contrary

doctrine is vigorously asserted by

Judge Gibbons, in the case of Groth v.

Groth, decided in the circuit court of

Cook county, Illinois, and reported in 7

Chicago Law Journal, page 359. He

declares that “prior to the establish

ment of feudalism married women

might hold and enjoy property; that

this right was simply suspended under

feudal rule, and when that rule was

abolished it was unjust to enforce its

consequences as against her.” Now

that the statutes have restored her to

her ancient rights, he thinks there is

no reason why the court should not

now treat the subject exactly the same

as if her rights had never been suspend

ed. He says: “Every reason of right,

justice, and morals is in favor of the

proposition that the duties which the

husband and wife owe to each other

are reciprocal,” and declares that the

right of the wife to claim alimony pen

dente lite is not statute law, but simply

court-made law. He quotes from Hard

ing v. Harding, 144 Ill. 588, on this

point: “To refuse to allow her rea

sonable Support pendente lite would in

many cases be to deny her the right to

prosecute her suit altogether.” Judge

Gibbons says: “If it be good law in

behalf of the wife, why not in behalf

of the husband? To use a trite old

phrase, ‘What is sauce for the goose

is sauce for the gander.””

'Case and Comment.

IS Th E. LEGAL PROFESSION HONEST?

This question is very happily an

swered by Mr. Roger M. Lee, in an

able address on “Law and Lawyers,”

delivered before the Law School of the

Ohio State university. The speaker

said as follows:

“I venture the assertion without fear

of successful contradiction that as a

class the lawyers are the most trusted

and honest body of men to be found in

the world. The confidence reposed in

the family physician is no greater than

that placed in the lawyer and the trust

is seldom betrayed. Nobody does or

can know the immense sums of money

and the large interests entrusted to the

lawyers of the world without bond or

security, and necessarily so, and un

faithfulness to these trusts is almost

unheard of. The real opinion of the

people as to the lawyers is evidenced

by these facts, and this confidence is

not at all connected with any questions

of financial standing. Indeed, if only

lawyers were trusted who had a rating

in Dun's or Bradstreet's, the law busi

ness of the country would be in the

hands of a very few men. It is be

cause the lawyers have always re
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quired and maintained in their profes

sion a high standard of integrity that

they are to-day the most honored and

trusted of men. The lawyer we know,

is always the Soul of honor and hon

esty, and the laughter excited by the

antiquated jokes of the Stage on the

dishonesty of lawyers is to us as un

real as the shifting scenes of the panto

mine, and we laugh at them because

of their very unreality. The lawyer's

honesty and integrity are more to him

than wealth and honors, and life itself

is too small a boon to exchange for

either.

“That we have some black sheep is,

alas, too true; sometimes we rise

against them and slay them, but often

they live by mere sufferance or pity

for their helpless families. These dis

graces to the profession are not always

in the employ of the criminal and ig

norant classes. Too often they are

used by those who know better for pur

poses for which they dare not approach

a reputable lawyer. And if in the at

tempt to wrong and rob others they are

themselves betrayed and robbed, and 1

fear this does not happen as often as

in justice it ought to, another is added

to the list of those who cry out about

lawyers' dishonesty.”

A MUCH INJURED PLAINTIFF AND

How IT HAPPENED.

A complaint for personal injuries to

a brakeman is said by the Chicago

Evening Post to describe them some

what in detail as follows: “Paralyzed

tin the left leg and his left hip was

thrown and forced out of joint and his

spine injured and he was otherwise

then and there greatly bruised, hurt,

wounded and the bones of his body

broken, to wit: The bones of his legs,

to-wit, the bones of his right leg, the

bones of his left leg and the bones of

his ankles, to-wit, the bones of his

right ankle, the bones of his right foot,

the bones of his left 1oot, and the bones

of his shoulder joint, to-wit, the bones

of his right shoulder joint, the bones

of his left shoulder joint, the bones of

his neck and the bones of his wrists,

to-wit, the bones of his right wrist,

the bores of his left wrist, and the

bones of his hands, to-wit, the bones

of his right hand, the bones of his

left hand, and the bones of his back

and of his body; and he was perma

nently injured in the organs of his

body, to-wit, in his right lung, in his

left lung, in his spleen, in his stomach

and in his bowels; and he was greatly

and permanently injured in his senses,

to-wit, in the sense of sight, the sense

of hearing, the sense of smelling, the

Sense of feeling and the sense of taste;

and he was greatly and permanently

injured in his right eye, in his left

eye, his right ear, his left ear, his nose,

his mouth, his tongue and his fingers

and in the power of sensation of his

body, and he was greatly and perma

nently injured in his brain, to-wit, the

matter of his brain, and in his mind,

to-wit, his reasoning faculties, his

judgment, his imagination and his

mental processes; and he became sick,

sore, lame, and disordered, and SO re

mained for a long space of time.”

The theft by a cashier of securities

held by a bank as a special deposit

was held, in Gray v. Merriam (Ill.) 32

L. R. A. 769, to make the bank liable

if it had permitted him to have access

to them after he was known to be

speculating on the board of trade, and

had accepted his statement that he

was using his own money, without

knowledge that he had anything ex

cept his salary.

The similar case of Merchants' Nat.

Bank v. Carhart (Ga.) 32 L. R. A. 775,

held the bank liable for such theft by

a cashier where the bank did not show

that it had exercised proper Super

vision of him without discovering any

indications of dishonesty or any rea

sons for distrusting him. With these

cases is a note reviewing the authori

ties on the care required of a bank in

keeping a special deposit.

LoAN ASOCIATION-FORFEITED PAY

MENTS.

Forfeited payments made by a mem

ber of a loan association on Shares

which lapse in consequence of his de

fault are held. in Pioneer Savings &

L. Co. v. Cannon (Tenn.) 33 L. R. A.

112, to be inapplicable to the mortgage

debt and cannot be credited thereon.

CoRPORATION.—DISSOLUTION-JUDG

MENT.

A judgment against a corporation

after its dissolution is held invalid in

Marion Phosphate Co. v. Perry (C. C.

App. 5th C.) 33 L. R. A. 252; and

statutes continuing corporate existence

after dissolution for the purpose of

suits are held inapplicable to foreign

corporations.



THE TIINNESOTA LAW JOURNAL.

Communications in regard to the Contents of the Journal should be addressed to the

Publisher, FRANK. P. DUFRESNE, St. Paul, Minn.

REPORTERS.

M. S. SAUNDERS, Rochester.

JNO. A. LARIMORE, St. Paul.

A. COFFMAN. St. James.

WILLIAM RUSSELL, St. Cloud. WILLIAM BURNS, Winona.

GEO. H. SELOVER, Wabasha

A. E. DOE, Stillwater.

DISTRIOT

National Bank of the Republic of New

York, vs. William Banholzer.

(District Court, Ramsey County.)

Receiver—After Supplementary Pro

ceedings-Homestead Exemption.

Morphy, Ewing, Gilbert & Ewing, for plain

tiff.

W. P. Westfall, for defendant.

Plaintiff obtained judgment against

defendant and had issued execution

which was returned unsatisfied. An

order was then made requiring defend

ant to appear, and make disclosure in

supplementary proceedings. Defend

ant disclosed that he owned a five-acre

tract of land in the city of St. Paul,

situated about two miles from the city

hall and within the platted or laid-out

portion of the city, but the tract itself

had never been platted. He had lived

upon the land since 1872. Besides de

fendant's house there were located

upon the premises, a residence occu

pied by his father, a large stone build

ing used for a brewery and several

outhouses connected there with, a barn

and some other buildings.

Plaintiff moved upon such disclosure

and the other files in the case for the

appointment of a receiver.

BUNN, J:

This cause came on to be heard at

the special term of this court held

January 9, 1897, on the motion of

plaintiff for the appointment of a re

ceiver for the property of defendant

after disclosure in supplementary pro

ceedings. Upon the files and records

herein and said disclosure and the ex

COURT.

hibits therein referred to, after hear

ing counsel, it is

Ordered, that said motion be and the

same is hereby denied.

This case presents in a very forcible

manner the injustice that may be

worked by our homestead law. The

defendant is allowed to hold as his

homestead five acres of land in the

city of St. Paul, of great value, oc

cupied not only by his dwelling house,

but by his father's, and by a brewery

and buildings connected with it, a beer

garden and a dancing pavilion, and

used not only for residence purposes,

but for the r"rnoses of carryhng on a

brewing business. It certainly seems

very inequitable that the defendant

should be allowed to hold all of this

property exempt from execution while

his neighbor, who owns property

across the street which is platted, can

hold but forty feet. But I am unable

to see any escape from this result.

The statute and the decisions of our

supreme court seem to me to absolute

ly protect the defendant in his enjoy

ment of the entire five acres, however

he may elect Jo use his property.

1. That the value of the property is

immaterial is settled in Jacoby V.

Parkland Distilling Co., 41 Minn. 227.

2. If defendant is entitled to hold

the entire five acres, the law imposes

no restraint as to the use of any part

of it, provided only it is the dwelling

place of the debtor.

In Kelly vs. Baker, 10 Minn. 124

(Gil.) the debtor owned a lot in Roches

ter on which he had erected a two

story building, the rear part of which

he used as his dwelling, the front part
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being used for business purposes, part

of it rented to a tenant. Judge Berry

says: “Homestead includes not only

the ground upon which the dwelling

house rests, but more; and how much

more it may include in this state for

the purposes of exemption, the statute

defines.” “And finally it is to be ob

served that no limitations were im

posed by the legislature upon the use

which should be made of the home

stead of 80 acres, or of one lot, pro

vided only it was the dwelling place

of the party claiming the exemption.

As to the balance, beyond what was

required for the site of his house, the

claimant seems to have been left free

to allow it to remain unenclosed, un

improved, vacant and idle, or to devote

it to any use which he might choose.”

In Umland V. Holcombe, 26 Minn.

286, the judgment debtor owned a three

story brick block on a lot in Stillwater;

the second story was occupied as his

residence, the first story by a tenant,

the third story by a lodge of Odd Fel

lows under a written lease for five

years, at a rental of $200 per year. The

Court, Gilfillan C. J., held the entire

block exempt, following Kelly v.

Baker. “The power of a court to so

deprive him of its use is not affected

by the fact that there is an outstand

ing lease; if it were, then it would not

be true, as held in Kelly v. Baker, that

the owner may devote the part of the

property exempted, not actually used

as a dwelling, to any use he chooses,

without removing the exemption from

that part.”

In Jacoby v. Parkland Distilling Co.,

41 Minn.227, the judgment debtor

owned an undivided interest in Lot 7,

Block 108, in Minneapolis. There was

upon the lot a three-story brick build

ing covering the whole front, and sixty

feet deep, the top being 165 feet in

depth. The first story consisted of

three stores used for business purposes

and the others were divided into rooms,

one suite of which was occupied by

the debtor as her dwelling, the others

being occupied by other persons, ten

ants of the owner’s. The Court,

Mitchell J., held the entire lot and

building exempt. “The fact that the

building was on the lot in question was

in part suited to and used for business

purposes was wholly immaterial. The

law exempts as a homestead a quantity

of land not exceeding one lot, and no

restriction is placed upon the uses of

any part of it, provided It is the dwell

ing of the debtor. This has been the

Settled construction of the statute for

many years:” Citing Kelly v. Baker.

and Umland V. Holcombe.

While in each of the above cases, the

dwelling of the debtor was part of the

building, the decisions do not rest on

that point, but on the right of the

debtor to use any part of the exempt

land as he chooses, and there seems no

distinction upon principle between a

case where the dwelling and the por

tions of the property used for other

purposes are parts of one building, and

cases like the present, where the dwell

ing is detached and separate from the

portions used for business purposes.

The broad rule is that the use is im

materials, so long as the debtor has his

residence on the property.

3. The amount of land exempt as a

homestead is either a quantity of land;

not exceeding eighty acres; or, if within

the laid-out or platted portion of an

incorporated city of over 5,000 inhabit

ants, a quantity of land not exceeding

one lot of the original plat or any re

arrangement or subdivision thereof. To

be “within the laid-out or platted por

tion,” the land must itself be laid out

or platted. As said by Justice Collins,

in Mintzer v. St. Paul Trust Co., 45.

Minn. 326, “It must be a part and par

cel of that portion of the municipality

which is either laid out or platted, and

not merely a tract of ground, not sub

divided in any manner, but which may

be surrounded in whole or in part by

tracts which have been laid out or

platted by other parties.” See also:

Baldwin v. Robinson, 39 Minn. 244; in

re Smith's Estate, 51 Minn. 316; Heidel

v. Benedict, 61 Minn. 170; Riewert v.

Anderson, 67 N. W. Rep. 1031. The

Mintzer case seems to settle the ques

tion unless the present case can be

brought within the following language

of the opinion in that case: “But from

what has been said it must not be un

derstood that a formal laying out of

land, or its regular platting in lots,

blocks, streets and alleys, according to

the statute, is absolutely essential in

Order to reduce the area of the home

stead from the larger to the smaller
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tract, for there might be acts of the

-owner which would amount to the lay

ing out of his property and equivalent

to its platting. He might, by an actual

subdivision of it in some other man

ner, divest it of its suburban or agri

•cultural character, ard transform it in

to a city lot, as thoroughly as if it was

platted under the statute.”

The chief argument of the plaintiff

is based upon the above language, but

the testimony fails to show that the

·defendant has “actually subdivided the

property in some other manner.” The

supreme court has nowhere said that

the mere divesting property of its

suburban character in any manner

would limit the exemption to one lot,

but simply that there might be an

“actual subdivision” in some other

Amanner than by a statutory platting

which would have that effect. This

“subdivision” fails to appear in this

-case. The land is fenced as an entire

tract, no roads run through it, and no

part is cut off from the rest by a fence,

road or in any other manner. It is true

that the tract is used for different pur

Poses, but we cannot construe this to

Abe an actual Subdivision. Further, it

<does not appear" that the property has

become wholly “urban” in character.

It is still used for gardening and agri

cultural purposes, as well as for brew

and and selling beer.

The point that the brewery is not an

“appurtenance” of the dwelling house,

within the meaning of the statute, I

regard as immaterial. To hold other

wise would be to disregard the deci

Sions holding that the debtor may use

the exempted land as he chooses.

August Duffy v. Alfred Dufrene, et al.

(District Court, Ramsey County.)

Torts—Liability of Landlord for In

jury Caused by Building Being Out

of Repair.

J. L. McDonald for plaintiff: W. S. Moore

for defendants.

Plaintiff brought an action against

defendants for damages for injuries

sustained by breaking through a defec

tive board in the balcony of a house

rented by him from defendants. De

fendants moved for judgment on plead

ings.

Willis, J. I feel constrained, follow

ing the authority (in particular) of the

case of Cole v. McKey, reported in the

68th volume of the Wisconsin Reports,

p. 500, to sustain the motion in this

case for judgment on the pleadings.

That Seems to me the only logical and

proper rule to follow.

It is conceded that a landlord is un

der no obligation to repair unless that

obligation is specifically provided for in

the letting That being so, the landlord

is not responsible for any accident

arising, or injury caused, by the want

of proper repair of any portion of the

demised premises.

A logical analysis of the situation

leads us to this conclusion: Either the

letting included the use of this balcony

or it did not. It is idle to say that it

did not, because, if the tenant in the

cause at bar were penned up in this

room and denied access to this balcony,

he would not be in the full enjoyment

of the rights usual to tenants, and must

be defeated in such an action as this,

because he would have no legal right

to go upon the balcony, nor to permit

any member of his family to go there,

or to occupy or use it in any way. If

the privilege of using the balcony was

a right attendant upon or appertaining

to the use and enjoyment of the de

mised premises, it was implied in the

letting, and it governed and regulated

the use of a certain portion of the

premises which the landlord was under

no obligation to repair, because it does

not appear by the pleadings in this

case that any covenant On the part of

the landlord to repair existed. There

fore, as the authorities say, the tenant

takes the premises, under such cir

cumstances, cum onere. He has the op

portunity of inspecting the premises;

he takes them as they are—he takes the

woodwork, for instance, in its partially

decayed Or Completely decayed condi

tion. He assumes the risk, and should

others use the premises they are par

ticipants in its use at his invitation,

and not at he invitation of the land

lord.” It is necessary, therefore, for

tenants, in order to protect themselves

in the use of premises where defects

in passage-ways or approaches may ex

ist, to insist upon a covenant in the

lease by which the landlord is bound

to make repair. If the tenants do not

See fit to protect themselves in that
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way, then they must accept the situa

tion in which the law places them as

taking the premises cum Onere, and are

not entitled to look to the landlord for

compensation, either for financial loss,

for injury to their goods or injury to

their person, by reason of defects exist

ing in any portion of the structure upon

the demised premises.

Ishold have been very glad indeed, to

find some way of gratifying that desire

which we always have to give a person

who is injured some redress as a sola

tium (as it is termed in law), but it

Seems impossible in this case. The mo

tion for judgment on the pleadings is

granted.

Wm. H. Allen, by Anna L. Allen, his de

serted wife, vs. The Minnesota Loan

and Trust Company.

(District Court, Ramsey County.

Deserted Wife—Right of Action in

Husband's Name.

Humphrey Borton, for plaintiff; W. J. Hahn

and J. M. Martin, for defendant.

Motion by defendant for judgment on

the pleadings in an action brought by

a deserted wife in her husband's name

upon a chose in action belonging to the

husband.

At the call of the General Term

calendar defendant moved to dismiss

this action, on the ground that the

complaint does not state facts suf

ficient to constitute a cause of action.

Inasmuch as the defendant had al

ready answered the complaint, the

Court construed this motion to be in

effect a motion for judgment in de

fendant's favor upon the pleadings,

and it was afterwards argued orally

and Submitted on briefs as such mo

tion.

KELLY, J:

This motion involves the construc

tion of section 5165 Statutes of Min

nesota 1894, which read as follows:

“When a husband has deserted his

family, the wife may prosecute or de

fend in his name, any action which

he might have prosecuted or defended,

and shall have the same powers and

rights therein as he might have had.”

The summons and complaint are en

titled “William H. Allen, by Anna L.

Allen, his deserted wife,” and based

upon an alleged contract between the

defendant and Willia mH. Allen under

which the latter at the request of the

defendant and William H. Allen under

certain infant ward of the defendant

company, and demands judgment for

$3,000, the alleged reasonable value

thereof. While the pleadings mention

the wife of William H. Allen in con

nection with this alleged contract, it

was conceded on the argument that the

contract sued on was that of William

H. Allen alone and that his wife has

no rights therein, except such as this.

statute gives her, or which are hers.

by reason of her marital relation to

William H. Allen.

The defendant's counsel contends

that this statute was never intended

to vest in the wife, when deserted by

her husband the right to reduce to

possession the choses in action which

are the sole property of her husband.

If such must be its construction, then:

it is claimed to be unconstitutional,

because it deprives the husband of his

property without due process of law.

On the other hand, plaintiff's counse!

argues that the language used is plain,

and that the Court should give it the

meaning which the words used import

That the words of the statute are

broad enough to support the plaintiff's

contention seems true. But when We

look into the history of the statute—

as we may and should—and read it

in the light of the law and the condi

tions existing at the time it was first

enacted, it may well be doubted that

the legislature ever intended to clothe

a deserted wife with the rights and

powers here claimed.

This statute is found for the first

time in Chapter 70, Revised Statutes:

Territory of Minnesota, 1851, in the

following words:

“Sec. 35. When a husband and

father has deserted his family, the

wife and mother may prosecute or de

fend in his name, any action which he

might have prosecuted or defended,

and shall have the same powers and

rights therein as he might have had.”

The statute in the same words again

appears as Section 35, Chapter 60,

Statutes of Minnesota of 1858. After

wards, as Sec. 34, Chap. 66, Revision

of 1866, and as Sec. 35, Chap. 66, Gen

eral Statutes of 1878, it is found in the

same words as Sec. 5165, Stat. Minn
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of 1894; the revision of 1866 omitting

from the original of 1851 the words

“and father” after the word “hus

band,” and the words “and mother”

after the Word “Wife.”

The defendant’s counsel, calling at

tention to Sec. 30, Chap. 70, Revised

Statutes of 1851, “when a married

woman is a party her husband must

be joined with her,” and to the fact

4hat not until long afterwards what

is known as the Married Woman's Act

was passed, argues that Sec. 35 Supra

was intended to give a married

woman, when deserted by her hus

band, the right to use his name and

appear an court to prosecute or defend

her rights, either in her separate prop

erty or in her husband's and such as

grew out of the marital relation. This

argument is plausible, but it is not

sound in this, that it does not explain

why such right was given only mar

ried women who were mothers. Why

should a childless but deserted wife be

left without remedy?

Contemporaneous legislation in our

adjoining sister states sheds some side

light on the question. In 1860 in Iowa

married women were in large measure

capacitated to sue and be sued. See

Secs. 2771, 2772, 2774 and 2775, Chap.

117, Revision 1860, Laws of Iowa.

I also find that in Iowa at that time

a married woman, abandoned by her

husband, might apply to the Court for

leave to transact business as feme Sole.

(Sec. 2508-9-10 Ia. Revision 1860). And

in addition to this, Sec. 25.11: “The

Court may also under such circum

stances authorize the wife to sue and

defend in any and all cases in place

of her husband, to sell or otherwise

dispose of so much of the husband's

property as is necessary for the main

tenance of the family, and to collect

debts due the husband.” Yet I find

identically the same statute as our sec

tion 35 supra 1851, in section 2776 of

this Iowa Revision.

In Illinois the same condition existed

in 1874; see Section 3, Chapter 68,

p. 790, Revised Statutes of Illinois,

1881. Other states, perhaps Indiana,

Michigan and Missouri, have laws for

certain provision to a deserted wife

out of her husband's estate. From all

these and from the reason of the thing

itself, I am satisfied this statute means

more than to simply capacitate a wife,

When deserted by her husband, to sue

and be sued.

The law under discussion must be

read in the connection where it is

found. The Chapter 70, Laws 1851, is

entitled “Civil Actions,” and the sub

division where Section 35 is found, “Of

the parties to civil actions.” It is

really an act regulating procedure in

court. Reading Section 35 in connec

tion with the sections associated there

with, particularly Sections 33 and 34,

in my opinion the intention was to per

mit the wife and mother, when the

husband and father deserted his fam

ily, to take the father's place in court

in all respects as he could, where

necessary to enforce or defend the

rights of any remaining member of the

family. It does not mean to turn the

husband's estate, however despicable

his conduct may have been, without

opportunity for him to be heard, over

to his Wife.

It will be noticed that Sections 33

and 34 give to the father, and in case

of his death or desertion of his family,

the mother, the right to prosecute ac

tions for injuries to the child. Section

35 is broader and permits the deserted

wife to prosecute and defend all ac

tions he might.

The construction I place on the

statute is in harmony with Davis vs.

Woodward, 19 Minn., 174 (Gil. 137),

where the occupancy of the homestead

was involved. The fact that the law

has existed for 45 years and has never

been invoked here or elsewhere as

now, is strongly against the contention

of the plaintiff.

The marriage relation under the

common law invested the husband

with great powers and corresponding

obligation touching his wife and his

family. He espoused his wife and took

all her goods. But he became obli

gated to pay her debts contracted be

fore marriage, though she brought him

no estate. He also became liable for

her torts. Even now, in Minnesota he

is still liable if her tongue become a

trifle unruly. Morgan vs. Kennedy, 62

Minn., 348. He was, until the statute

changed it, always a necessary party

Where either his Wife's honor or estate
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Were involved.

The construction claimed by plain

tiff’s counsel would lead often to

Wrongs and manifest absurdities. It

is true that if he is right, no absurdity

it leads to, or wrong it seems to legal

ize, will justify the Court in refusing

to enforce. But we have the right

when the meaning is not plain to con

sider what the possible results may be

in order to more correctly reach the

real intent of the law-giver.

Another view may be taken. The

law, if plaintiff's contention is correct,

binds the husband irrevocably by the

judgment. He is not a party of his

Own Volition or otherwise to the ac

tion. The judgment therefore takes his

property without giving him his day

in court, unless the court shall hold

that a deserted wife occupies towards

her husband substantially the same

position in such action as the parent

towards the child under Sections 33

and 34 supra.

See Gardner v. Kellogg, 23 Minn.,

463; Lathrop v. Schutte, 61 Minn., 196;

Banka v. Chi., St. P., M. & O. Rwy.

Co., 61 Minn., 549.

In the cases above cited it is held

that Secs. 33 and 34 are constitutional

solely because the parent being the

natural guardian holds the amount of

recovery for injury to the child in trust

for the child. The parent has person

ally no interest therein. There is no

analogy whatever between the relation

Of parent and child and that of hus

band and wife. The wife is neither

the natural nor legal guardian of the

husband. In fact the old law tended

to make the husband, if anything, the

guardian of his wife. And it may be

asked, Why should the statute be so

considerate in protecting the rights of

a runaway husband? The law under

consideration is for the benefit of the

deserted wife and family—not for the

deserting husband.

It therefore follows that, if we give

this Section 35 the meaning claimed

for it by the plaintiff’s counsel, it is

clearly in violation of the constitution

Of this state and of the United States

and Void.

State of Minnesota, Plaintiff, vs. JamesRo

gan, Defendant.

(District Court, Washington County.)

State Prison Convict—Arraignment

Without Writ of Habeas Corpus—

Voluntary Plea.

George A. Sullivan, for the State.

J. C. Nethaway, for defendant.

The defendant, while a convict in the

state prison, was indicted by the grand

jury of Washington county for an as

Sault in the second degree committed

upon a guard at the prison. When

arraigned he pleaded not guilty. Up

to this time he had not procured coun

Sel.

When the defendant came before the

court for arraignment, and also for

trial, he came in the custody of the

warden of the prison. The bringing of

defendant into court was, on each oc

casion, entirely voluntary on the part

of the warden. No process had been

issued by the court directing the war

den to bring the defendant into court

for any purpose.

After the arraignment defendant pro

cured counsel.

When the case was called for trial.

and before the jury had been impan

neled, defendant's counsel moved,

1st. That the defendant be per

mitted to withdraw his plea of not

guilty; and, 2nd, that he immediately

be re-arraigned.

Counsel for defendant submitted an

affidavit, sworn to by defendant, in

which he stated that at the time of

the arraignment he had not been by

the court fully advised as to his rights

before being required to plead to the

indictment. That had he been fully

informed as to his rights he would not

have pleaded, but would have stood

mute, and thereby obliged the court,

as required by the statutes under such

circumstances, to enter a plea of not

guilty in the records. That he had

been illegally brought into court, and

thereby the court had not jurisdiction

of the person of defendant, and the

plea of not guilty, made by him at the

time of the arraignment, might oper

ate as a waiver of the jurisdiction.

After the jury had been impaneled

the defendant objected to any testi

mony on the part of the state on the

ground that the court did not have
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jurisdiction of the person of the de

fendant.

It was contended by defendant that

the warden had no power or authority

to voluntarily take the defendant, who

was convict, from the prison where he

was confined upon judgment of a

court, and bring him before this

court; that the warden had no power

or authority to take defendant from

the prison except by a writ of habeas

corpus issued by the court; that if he

could do so in a case like this he could

take him anywhere; to Europe, if he

saw fit. That the bringing of defend

ant into court, in custody of the war

den, against the protests of defendant

(as stated in said affidavit), and with

out any process of the court compelling

the warden to produce him, was illegal

and did not give the court jurisdiction

of the person of defendant.

Citing State vs. Wilson, 36 Conn. 126,

he also called attention to the fact

that in New York the statutes express

ly provide that in order to bring one

confined in prison before a court to

answer to an indictment against him,

a writ of habeas corpus must issue

requiring the officer in charge of the

prison to bring the convict into court;

that the court can acquire jurisdiction

of the person of the convict in no other

way.

Williston, Judge: After hearing

counsel it is ordered, That said mo

tions and each of them be and the

same hereby are in all things denied

and the objections to the admission of

testimony on the part of the state be

overruled.

Frederick W. Romer vs. James W. Wei

rick.

(Municipal Court, City of St. Paul.)

Purchase Money Note---Endorsee---

Exemption.

Thompkins & Burr, for Plaintiff; Morton

Barrows, for Defendant.

In an action brought by the endorsee

of a promissory note, given for the pur

chase price of a bicycle, wherein judg

ment was obtained against the maker

of the note and a garnishment action

brought against a person having pos

session of the bicycle. The defendant

made a motion for an order discharg

ing the garnishee upon the ground that

the bicycle was exempt from execution

and sale. Upon the hearing the mo

tion was denied and the following

memorandum filed:

ORR, J.: The defendant purchased

Orr, J. The defendant purchased

a certain bicycle and executed two

promissory notes therefor. The payee

sold and transferred these notes to this

plaintiff. The plaintiff brought suit

upon the notes and obtained judgment

against the defendant. The defendant

claims the bicycle is exempt from exe

cution and sale, and contends that

whatever right or lien the vendor may

have had in or upon the property sold

by him was lost by the sale and trans

fer of the notes given by the vendee

for the purchase price thereof.

These notes were given for and rep

resent purchase money, and an action

by the vendor upon such notes so given

would be an action for the “purchase

money.”

Rogers vs. Brackett, 34 Minn., 279.

The property in question, though oth

erwise exempt, is within the statutory

exception. The statute in such case

does not create a lien in favor of the

vendor, but makes an exception

against the vendee. It is not so much

an affirmative right to be claimed by

the vendor as it is a denial of the right

of exemption to the vendee. The fact

that this action is for “purchase mon

ey” is sufficient to bring it within the

Statute. The transfer and endorsement

of the sale notes would not change the

character of the indebtedness, and an

action upon them against the maker

would be an action for “purchase mon

ey” within the meaning of the statute.

State of Minnesota ex rel. John R. Carey

Administrator of the Estate of N. Hu

lett, Deceased, vs. Odin Halden, as Audi

tor of the County of St. Louis, Minnesota.

Delinquent Tax List.

H. S. Mahan, for Relator; W. B. Phelps, for

Respondent.

The relator made application for an

alternative writ of mandamus directed

to the respondent as county auditor,

and upon the hearing and return of the

alternative writ a peremptory writ was

granted.

The petition, which was found and

admitted true, set forth that the relator

is the administrator of the estate of N.

Hulett, and as such administrator was

the owner and in possession of certain

real estate in said county. That the

real estate had been sold at the tax

sale of 1894 for the amount of the de

linquent taxes of 1892, with costs, pen

alties, and interest. That said lands

were bid in by the state, and that the

same still remain unredeemed, and that

no person has taken an assignment of

any of said pieces or parcels of land

from the State.

That taxes have been levied and as

sessed theron for 1893, 1894 and 1895.

and that no part of the taxes of any of

said years has been paid. That the

taxes for said three years are all de
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linquent, and that, notwithstanding

such delinquency, none of the tracts

of land were put on the delinquent list

filed by the county auditor in the of

fice of the clerk of court in 1895 or 1896,

as is required by section 1,579, General

Statutes '94.

Moer, J. Held, that it is the düty of

the county auditor, under such cir

cumstances, to include in such delin

quent list all of such lands upon which

the taxes are delinquent, although bid

in by the state on a prior sale. That

such list should contain the description

of the piece or parcel, the name of the

owner, if known, the total amount of

taxes delinquent and the penalty for

each year opposite each description,

and to verify the same as required by

section 1,579, General Statutes '94, thus

enabling any person, company or cor

poration having any estate, right, title

or interest in or lien upon said property

to appear and answer, setting forth

his defense or objection to the tax or

penalty under section 1,584, General

Statutes '94.

William H. Westcott vs. Edwin McHenry

and Frank J. Bigelow, Receivers o

the Northern Pacific Railroad Company

(United States Circuit Court, Distric of

Minnesota.)

McDonald & Barnard for Plaintiffs; C.

W. Bunn and L. T. Chamberlain for

Plaintiffs.

Statute of Limitations in Tort Action.

Plaintiff alleged that he was injured

by one of defendant’s trains at Staples,

Minnesota, on the 30th day of Decem

ber, 1893.Defendant pleaded section

5,138, General Statutes Minnesota,

1894, as amended by chaptèr 30, Laws

of 1895, as a bar to the action.

Lochren, J. The above entitled mat

ter having been brought on for hearing

before me as acting Judge of the Cir

cuit Court, upon motion of defendants

for judgment on the pleadings in their

favor and against plaintiff, and it be

ing admitted by both parties as a fact

that said cause was commenced on or

after June 11th, 1896, it is hereby or

dered that said motion be and the same

is hereby granted, and that judgment

may be entered accordingly.

Brown v. Village of Heron Lake.

(Supreme Court of Minnesota, Jan. 7,

1897.)

Statute of Limitations-Amendment—

Action for Personal Injuries.

Laws 1895, c. 30, amendatory of Gen St.

1878, c. 66, sec. 8 (Gen. St. 18 sec. 5138,

subd. 1), did not operate as a repeal or

amendment of section 5136, subd. 5, where

in it is provided that the six year statute

of limitations shall apply to actions for

injuries to the person or rights of an

other not arising on obligation, and not

thereinafter enumerated. The amend

ment falls within the doctrine of ejusdem

generis, and applies only to actions

based upon wrongs of a like nature to

those specifically mentioned in section

5138 as it stood originally.

(Syllabus by the Court.)

Appeal from district court, Jackson

county; M. J. Severance, Judge.

Action by Leroy Brown against the

village of Heron Lake to recover for

personal injuries caused by a defec

tive sidewalk. From an order over

ruling a demurrer to the answer, plain

tiff appeals. Reversed.

Wilson Borst, for appellant; L. F. Lammers,

for respondent,

Collins, J. If by the amendment

(Laws 1895, c. 30) to Gen. St. 1878, c.

66, sec. 8 (Gen. St. 1894, sec. 5138),

the right of action set out in the com

plaint herein is barred by limitation

if not brought within two years, the

demurrer was well taken, and the

order appealed from wi have to be

affirmed. If, however, as urged by

counsel for appellant, the amendment

did not have that effect, the right to

bring action remains for six years, be

ing governed by Gen. St. 1894, sec.

5136, subd. 5, and the order will have

to be reversed. We are of the opinion

that the act of 1895 fails to amend the

nancy between sections 5136 and 5138

as they now stand. This being so, and,

even where the legislative intent is

simply doubtful, it being our duty to

use every effort to make all acts stand,

and to construe statutes in pari ma

teria when they can be reconciled, we

conclude that the doctrine of ejusdem

generis should be applied to section

5138, as amended, and that the amend

ment was designed to apply only to

that class of wrongs of a like nature

to those specifically mentioned in the

original act or section. The general

rule is that, where there are general

words following particular and specific

part of this subdivision was repealed

unless by implication, and such repeal

is not favored, nor was there any pro

vision in the amendatory statute re

pealing inconsistent acts. It is not a

case where the later act revises,

amends, and sums up the whole law

on the particular subject to which it

relates, covering all of the ground

treated of in the earlier statute, and

thus plainly showing that it was in

tended to supersede any and all prior

enactments on the subject-matter. Nor

is it a case where the amendatory
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statute is clearly intended to prescribe

the only rule which should govern,

and therefore must be construed as re

pealing the statute which had hereto

fore controlled. We think, if it had

been the deliberate intention to amend

or repeal subdivision 5, that the legis

lature would have done it directly, and

would not have left it to be inferred.

for there is no irreconcilable repug

fifth subdivision of the section last re

ferred to, and is not applicable to that

class of wrongs covered by it, namely,

injuries to the person or rights of an

other, not arising on obligation and not

afterwards enumerated. The amenda

tory legislation was aimed directly at

Section 5138, subd. 1, which fixes the

limitation at two years as to certain

specified acts of commission, namely,

libel, slander, assault, battery, or

false imprisonment, and the amend

ment added the Words, “or other torts

resulting in personal injury.” There

was no pretense at interference with

section 5136, in the fifth subdivision

of which the right of action, when the

wrong or injury resulted from acts of

omission, was limited to six years. No

words, the former must be confined to

things of the same nature and kind,

and there are no exceptions to the rule

which Will take the amendment in

question out of this general rule. A

large class of civil wrongs of the same

nature as those particularly specified

might easily be named, and it is to

these that the amendment refers and

has application, and not to all. Order

reversed.

PERSONALs.

St. Paul—

The firm of Butts & Jaques has dis

Solved. Mr. Jaques and Francis E.

Clarke have formed a copartnership,

with offices in the Globe building. Mr.

Butts will continue in practice at the

old firm offices in the Pioneer Press

building.

Samuel A. Anderson has taken

charge of the office of county attorney,

to which he was recently elected. He

has an able assistant in Mr. F. W.

Zollman.

Mr. Albert R. Moore has entered the

firm of J. E. & G. W. Markham, the

firm name being Markham, Moore &

Markham, with offices in Germania

Life Insurance building.

W. G. Pierce has taken offices in the

N. Y. Life Building, and will resum

the practice of law.

Stan J. Donnelly formerly assistan

county attorney, has formed a copart

nership with Fred N. Dickson.

Among the visitors at the house ses

sion recently were a number of th

legal fraternity from Duluth. Among

them Judge Page Morris, the sixth dis

trict congressman-elect. The member

of the bar at the head of the lakes ar.

said to have decided that they nee.

certain changes in the rules for prac

tice before the courts. The service o

summons and the order of pleading il

criminal cases are among the matter

to be amended. Some of the attorney

down here are Walter Ayers and

Judge White.

Minneapolis–

Frank Healy has been elected city

attorney, to succeed Hon. David Simp

son, who was elected district judge a

the recent election.

J. H. Steele, ex-judge of probate, ha.

taken offices in the Phoenix building.

Judge Pond will resume the practic

of law, with offices in the Guarant.

Loan building.

T. E. Kepner has removed his office

from the Phoenix to the Guarant.

Loan.

T. R. Huddleston, for many year

one of the most prominent lawyers o

the state, has gone to Europe for hi.

health. His present address is 2 Beau

fort Square, Chepstow, Monmouth

shire, England.

Mr. Francis Bergstrom, a graduatl

of Yale college, has prepared a direc

tory of the graduates of Yale in th

practice of law. It contains 1,40

names, represent ng 40 states. Minne

sota has 32 of the graduates, among

whom are Hon. Isaac Atwater, clas

of '44; Hon. Jno. B. Brisbin, Hon. R

R. Nelson, both of '46, and Hon

Charles E. Vanderburg, of the class o

'52. The oldest of the graduates ar.

Hon. Cassius M. Clay, '32, of Ken

tucky, and Hon. Henry W. Archer

'32, Bel Air, Maryland. Among th

graduates are three justices of th

United States supreme court, man.

judges of the supreme courts of th

different states and quite a numbe

of senators and congressmen. The di

rectory will be of great value an

much interest to the lawyers whos

names appear therein.

Fairmont

Ben Vorhies and F. A. Martwi,

have formed a partnership for th

practice of the profession at Fairmont

Minn.

Stewartville, Minn.—

S. C. Pattridge, of Pleasant Grove

and A. M. Brand, of Faribault, hav

formed a partnership, and have estab

lished an office here.
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BAR ASSOCIATIONS.

STATE BAR ASSOCIATION.

Necessity for reorganization, 204.

HENNEPIN COUNTY BAR ASSOCIATION.

Election of Officers and Committees, 27.

RAMSEY COUNTY BAR ASSOCIATION.

Death of Hon. Homer C. Eller, 162.

Death of Judge C. D. Kerr, 208.

BIOGRAPHICAL SKETCHES.

Hon. John W. Arctander, of Minneapolis bar,

5.

Hon. Luther L. Baxter, District Judge, Sev

enth Judicial District, 22.

Hon. Wm. Logan Breckenridge, of the Roch

ester bar, 4.

Hon. George L. Bunn, District Judge, Second

Judicial District. 231.

Hon. David T. Calhoun, of St. Cloud bar, 6.

Hon. Moses E. Clapp, of St. Paul bar, 23.

Hon. M. J. Daly, of Perham bar, 70.

Hon. Wallace B. Douglas, of Moorhead bar,

Howard H. Dunn, of Fairmont bar, 36.

W. R. Duxbury, of Caledonia bar, 77.

A. W. Ewing, of St. Paul oar, 25.

F. H. Ewing, of St. Paul bar, 25.

Henry M. Farnam, of Minneapolis bar, 33.

Henry B. Farwell, of St. Paul bar, 132.

Hon. C. A. Fosnes, of Montevideo bar, 35.

Fred. W. Gail, of Stillwater bar, 120.

Philip Gilbert, of St. Paul bar, 25.

Hon. W. A. Kerr, Judge of Municipal Court

of Minneapolis, 139.

Hon. Nathaniel Kingsley, of Austin bar, 7.

Edward Lees, of Winona bar, 79.

Hon. O. B. Lewis, District Judge, Second Ju

dicial District, 205.

Hon. J. J. McCafferty, of St. Paul bar, 119.

John McKenzie, of Lake Benton bar, 66.

James C. Michael, of St. Paul bar, 29.

E. H. Morphy, of St. Paul bar, 25.

Hon. C. A. Nye, County Attorney of Clay

County, 12.

Thomas F. O'Hair, of Wheaton bar, 120.

Jno. Rustgard, of Duluth bar, 53.

Hon. J. N. Searles, of Stillwater bar, 44.

Hon. Benjamin D. Smith, of Mankato bar, 17.

Marshall A. Spooner, of Minneapolis bar, 102.

Hon. Halvor Steenerson, of Crookston bar, 42.

James C. Tarbox, of Monticello bar, 115.

Ambrose Tighe, of St. Paul bar. 24.

Charles J. Tryon, of Minneapolis bar, 57.

Ole J. Vaule, of Crookston bar, 73.

J. L. Washburn, of Duluth bar, 104.

Hon. M. B. Webber, of Winona bar, 50.

William C. White, of Duluth bar, 63.

Hon. B. H. Whitney, of Slayton bar, 103.

DECISIONS OE nPSTRICT COURTS.
ACTIONS.

Action to procure subrogation to rights of

mortgagee, and an assignment of the mortgage

may be joined with action to foreclose the

mortgage. Leland v. Hall, 199.

Where several actions may be consolidated

in the District Court an order consolidating

them will be made, although such consolida

tion will enable defendant to remove them to

the federal court. Jones & Whitlock v. Erie

<& Western Transportation Co., 179.

ASSIGNMENTS.

A cause of action for a personal injury after

verdict is asignable under Cooper vs. Railway

Co., 55 Minn., 134, which in effect overrules

Hunt vs. Conrad, 47 Minn. 557. Melrose V. St.

Paul City Ry. Co., 18.

An assignment of a judgment not yet entered

operates to pass the judgment when actually

entered. Id.

BASTARDY,

See Change of Venue.

The city justice of Rochester, Minn., has ju

risdiction to conduct an examination in bas

tardy proceedings (1894 Gen. St., chap. 17) un

der 1891 Sp. L., ch. 48, sec. 16, providing that

he “shall possess all the authority, power and

rights of a justice of the peace, and sole con

clusive jurisdiction to hear all complaints and

conduct all examinations and trials in criminal

cases within the city, cognizable before a jus

tice of the peace. State v. Hill, 112.

BUILDING AND LOAN ASSOCIATIONS.

Building and loan associations, notwithstand

ing their private character, are amenable to

the remedial provisions of Sec. 12, Chap. 76,

Gen. Laws of 1878. State V. American Savings

& Loan Assoc., 75.

A building and loan association cannot be

come insolvent within the strict technical Sense

of the term. Id.

Where a corporation like defendant, violates

its act of incorporation, such violation brings

it within the expressed intent of the provisions

of section 12. Id.

The remedy given the state through its attor

ney general and at the instance and upon re

port of the public examiner, as against such

associations violating the law, given by chapter

131 of the laws of 1891, is not exclusive of, al

though subsequent to, the provisions of chap

ters 34 and 76 upon the same subject. Le Fleur

v. Home Savings and Loan Assoc., 48.

Neither are the provisions of chapter 131 in

consistent with those of chapters 34 and 76, but

are merely additional and connective. Id.

There is no distinction between such associa

tions and other financial corporations as re

spects the question of what constitutes legal

insolvency; the rule is the same, requiring that

it be shown that they have failed to pay their

just obligations when falling due, in the or

dinary course of business. The fact that the

capital becomes impaired, from any cause, does

not show a state of insolvency, although there

by the stockholders withdrawing are forced to

wait for the sums otherwise payable to them.

Id.

Stockholders, borrowing or non-borrowing,

are not creditors of the association in any Sense

of the word; they are members and joint in

vestors in the concern. Id.

Liability of stockholders of Northwestern

Guaranty Loan Company to the extent of the

par value of stock owned by them at time of

annointment of receiver decreed. Rogers v.

Minneapolis Trust Co., Assignee. 51.

CHANGE OF VENUE.

In a nrosecution for bastardy defendant is

not entitled to a change of venue. State V.

Hill. 112.

Where an action is brought in one county

against several defendants. all of whom reside

in another, the filing of the affidavit and de
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mand prescribed by Ch. 28, Gen'l Laws 1895,

by one defendant is effectual to remove the

case to the county of the defendants' residence

even though the other defendants do not join

in the demand. McLaughlin v. Richardson, 93.

CLERK OF COURT.

The only fee which the clerk of a district

court is entitled to charge for docketing a

transcript of a judgment rendered in another

county is that prescribed by Gen'l Statutes

1894 and section 5538, of 25 cents where there is

one judgment debtor and 10 cents for each

additional judgment debtor. Reeves & Co. v.

Wright Co. Comm’rs, 96.

COMMON CARRIERS.

Delivery of goods without surrender of bill

of lading—Assignability of bill of lading.

Ratzer V. B. C. R. & N. Ry., 39.

CONSTITUTIONAL LAW.

Insolvency law of 1895 held to impair the

obligation of contract and to be void. In re

Harper & Co., 10.

Chap. 5 General Laws 1889, giving the state

a first lien on taxable property of purchaser

from it of seed grain is unconstitutional in as

far as it seeks to effect the priority of a mort

gage on the property at the time of the pur

chase. Middlesex Banking Co. v. Emery., 15.

In an action brought by the county surveyor

to recover for fees for services rendered under

provisions of Chapter 249, Laws of 1895, held

that said act is unconstitutional and void.

Davis v. St. Louis Co., 34.

Act establishing “The State Park of the Dal

les of St. Croix” held valid. Dorothy V. D. M.

Clough et al., 217.

CONTRACTS.

An agreement by which a person agrees that

another shall receive compensation out of his

estate for performing a wake over his body aft

er death, is nudum pactum and not enforceable.

In re Estate of Keough, 115.

CORPORATIONS.

See Summons.

Manufacturing Corporation may issue its

stock as full paid and dispose of the same for

less than par, and on such terms as its board

of directors may deem advisable. Wallace v.

Carpenter Electric Heating Mfg. Co., 200.

Service of summons on agent of the Minne

apolis and St. Louis Railroad Company held

not to bind the Minneapolis & St. Louis Rail

way Company. Irving v. Minneapolis & St.

Louis Ry. Co., 214.

The heirs of a decedent to whom his estate

has been distributed, are liable for the pay

ment of an assessment properly made on stock

of which he was the owner at the time of his

death, when such assessment is made after the

distribution of the estate. Lake Phalen Land

& Imp. Co. v. Lindeke, 54.

A party claiming unliquidated damages for

libel uttered against him is not a creditor who

can prove his claim against the stockholders

of insolvent corporations under the provisions

of Sec. 5911, Gen'1. Statutes 1894. Palmer v.

Minneapolis Times, 17.

An action is not maintainable under the pro

visions of Chap. 76 of Gen'l Statutes to enforce

the constitutional liability of stockholders un

til after the plaintiff has obtained a judgment

at law and an excution thereon has been re

turned unsatisfied. The insolvency of the cor

poration does not dispense with the necessity

of the basic judgment. Sturtevant-Larrabee

Co. v. Mast, Buford & Burwell.

An action to enforce the liability of directors

for unfaithfulness in the discharge of their

duties as such is fixed by Chap. 34 of Gen’l

Statutes, cannot be joined with an action under

Chap. 76 to enforce the constitutional liability

of Stockholders. Id.

COSTS.

See Clerk of Court.

CRIMINAL LAW.

Plea of not guilty by convict brought into

court by warden of penitentiary sustained, re

arraignment refused and defendant put on trial.

State v. Rogan, 241.

DIVORCE.

Desertion of wife held not proved and divorce

refused. Markoe v. Markoe, 171.

EVIDENCE.

The statement of an injured person as to the

cause of his injury and the manner it was re

ceived is not admissible in an action by his

executor for damages for the injury done him.

Webber v. St. Paul City Ry. Co., 54.

EXECUTIONS.

An execution that has been returned unsatis

fied may always be renewed within 60 days of

its former issue or renewal; and such renewal

need not be made “on the return” or on the

return day. Russell v. Larson, 152.

Sale of several tracts owned by different par

ties set aside. Washington v. Matthews, 172.

EXECUTORS AND ADMINISTRATORS.

A husband is not entitled to reimbursement

out of the wife's estate for expenses of last

sickness of the wife. In re Estate of Fraden

burg, 69.

The heirs of a decedent to whom his estate

has been distributed are hiable for the payment

of an assessment properly made on corporate

stock owned by him at his death, when such

assessment is made after the distribution of

his estate. Lake Phalen Land & Imp. Co. v.

Lindeke, 54.

EXEMPTIONS.

See Homestead. -

Sec. 5459. Statute 1894. Sub. Div. 8, provid

ing that “The library and implements of any

professional man” shall be exempt, construed

and held to exempt a watch of a dental Sur

geon. Gardner v. Hay, 13.

Salary of police officer of the city of St. Paul

cannot be reached by his creditors in proceed

ings supplementary to execution. Thauwald

V. Galvin, 198.

The clerk of the Police Department of the

City of Minneapolis is not a “public officer”

within the meaning of the law, so as to exempt

his salary from application to payment of a

iudgment rendered against him. Bangs v. For

bes, 95.

A receiver will not be appointed in supple

mentary proceedings to collect rents or income

from property held in trust for judgment deb

tor. Milner v. Martin, 151; Lamb & Sons v.

Pope, 152.

FEES.

See Clerk of Court.

FIRE INSURANCE.

Where an insurance policy provides that no

suit or action on said policy for the recovery
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of said claim shall be sustained in any court

of law or equity unless commenced Within

twelve months next after the fire, an adjust

ment of such loss by fire is not a waiver of said

limitation, and one holding claim against an in

solvent insurance company of this character

cannot assert it in an action to enforce the lia

bility of the insurance company's stockhold

ers. Willoughby Bros. v. St. Paul German Ins.

Co., 71

FORGERY.

In the trial of an indictment charging forgery

in the second degree, it appeared that the

signature to the instrument was genuine, but

that the instrument had been altered. Held, a

fatal variance between the pleading and proof.

State V. Lisbon, 172.

HOLIDAY.

Service of summons on Lincoln's birthday is

voidable if not actually void. Eaton v. First

Nat. Bk. Of Mandan, 56.

HOMESTEAD.

A five-acre tract not itself platted, but within

the platted part of St. Paul and within two

miles of city hall, together with defendant's

residence, a residence occupied by his father,

a large stone brewery, several outhouses and a

barn situated thereon, held exempt. Nat. Bank

of Republic of N. Y. v. Banholzer, 236.

HUSBAND AND WIFE.

See Divorce, Marriage.

A husband is not entitled to reimbursement

out of his wife's estate for expenses of her last

sickness paid by him. In re Estate of Frauden

burg, 69.

Wife deserted by husband held not entitled

to sue under his name on contract in which she

had no interest. Allen v. Minnesota Loan &

Trust Co., 239.

Where property is conveyed by husband and

wife to a third party who reconveys to the

wife, a sheriff's sale under execution issued on

a judgment against the husband on a claim

accruing after the transfer to the wife will not

be a cloud on her title, and such sale will not

be enjoined. Hortenback v. Blesi, 68.

INJUNCTION.

An action by a citizen tax payer against the

city authorities, to enjoin and restrain them

from carrying out a contract with a water and

light company to supply said city with water

and light, will not lie, on the ground that the

contract is illegal and may at any time be re

pudiated by either party. Johnson v. City of

Anoka, 73.

INSANE.

The power of the Probate Court to com

mit an insane person is special and without the

ordinary jurisdiction of that court. The facts

essential to the exercise of this special juris

diction under L. 1889, ch. 46, subch. 14, must

all appear upon the record. The presumption

of jurisdiction does not attend its judgment

in such cases. State v. Kilbourne, 113.

INSOLVENCY.

See Constitutional Law.

An attorney for insolvent corporation is not

a proper party to act as its assignee, when the

faithful discharge of his duties as such would

probably require him to repudiate acts of the

insolvent that he had advised when acting as

its attorney, and to prosecute its directors with

whom he stands on intimate personal and pro

fessional relations. In re Irish-American Bank,

37.

JURY.

Struck jury must be selcted and the names

struck by sheriff in person. Abel V. Butler

Ryan Co., 173.

Struck jury must be selected in presence of

the parties. Marvin v. McDonald, 198.

JUSTICE OF THE PEACE.

Failure to affix signature of justice to affi

#" of appeal held fatal. McHardy v. Rast,

LANDLORD AND TENANT.

Landlord held not liable for injury of tenant

caused by falling of defective balcony on the

house rented by him. Duffy v. Dufrene, 238.

MARRIAGE.

Where the parties have agreed to live as man

and wife, and do so live, holding themselves

Out to the World as man and wife, the contract

of marriage is complete, as though solemnized

by a priest or judge. Kelly v. Kelly, 55.

MASTER AND SERVANT.

Where two men work on the construction of

shoring, alternating in the work of driving and

digging, they are fellow servants, and one can

not recover for an accident caused by the un

skillful . work of the other. Freiderick V. St.

Paul, 117.

MORTGAGE.

See Actions.

Where a warranty deed is given to secure a

guarantor, such deed will be construed to be

a mortgage. A strict foreclosure will not be

enforced. Babcock V. Condit, 70.

A judgment on a note/secured by a mortgage

is satisfied to the extent of the bid made at a

subsequent foreclosure sale under the mortgage

but it is not extinguished as to the balance by

the entry of a deficiency judgment in the fore

closure suit. The deficiency judgment is mere

ly cumulative and the original judgment stands

as to the unsatisfied balance notwithstanding

the entry of the deficiency judgment. Olm

stead V. Le Chance, 92.

MUNICIPAL CORPORATIONS.

See Exemptions.

Under a charter provision authorizing a vil

lage council to prevent the incumbering of side

walks with carriages, it may pass an ordinance

forbidding the riding of bicycles on sidewalks.

Village of Morris v. Harris, 114.

A contractor working for a city whose com

pensation is payable out of the proceeds of lo

cal assessments is entitled to interest on the

contract price from the date of the completion

of his work, even though the assessments have

not been collected. Moran Mfg. Co. v. City of

St. Paul, 19.

Condemnation proceedings by the City of St.

Paul in which no provision is made for the pay

ment for the land condemned either by special

assessment or out of the general fund, are void

under its charter. St. Paul Trust Co. v. City

of St. Paul, 30.

The City of St. Paul, as an independent school

district, is not liable for the negligence of its

schöol inspectors in allowing a school house to

become, and remain so much out of repair, that

it causes sickness in the family of a janitor who

is required to live therein. Johnson v. City of

St. Paul. 12.

For injuries caused by defective streets and
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sidewalks in the state of Minnesota, a mu

nicipal corporation proper, such as a city, is

liable at common law; and a husband may

maintain an action against it to recover for

money expended and for loss of services on ac

count of injuries sustained by his wife by rea

son of such defects. McDevitt v. City of St.

Paul, 16.

City of St. Paul held not liable for an injury

to a traveller while driving at night outside of

an unfenced street, when the whole street was

safe and convenient to travel upon, but was

not lighted. McHugh v. St. Paul, 72; affirmed

70 N. W. Rep., 5.

City held not liable for accident caused by

smooth ice on sidewalk, although such ice was

due to overflow of obstructed gutter. Sanke V.

City of St. Paul, 216.

NEGLIGENCE.

See Assignment.

When the land of a private owner is in a

thickly settled city adjacent to a public street

or alley and he has upon it or suffers to be

upon it, dangerous machinery or a dangerous

pit or pond of water, of such character as to be

attractive to children of tender years, he is un

der obligations to use reasonable care to protect

them from injury when coming upon said pre

mises even though they may be technical tres

passers. Stendel v. Boyd, 136.

NEW TRIAL.

Where a motion for new trial is made, and by

consent of the parties is set for hearing; and at

the close of the hearing of such motion, defend

ant moves for judgment, such motion for judg

ment must be made subject to the effect of the

plaintiff's motion for a new trial. Flannagan V.

St. Paul City Ry. Co., 52.

PARTITION.

In partition proceedings a reasonable allow

ance may be made to plaintiff's attorney above

taxable costs. Schirmer v. Lettau, 171.

PERSONAL INJURIES.

See Assignment.

PLEADING AFTER DEFAULT.

Plaintiff is not obliged to receive a joint an

swer where one of the defendants is in default.

Hayes v. Wadleigh, 52.

Default—Allowing answer to be served after

default is discretionary with court; and under

circumstances application of defendant was re

fused. Hayes v. Wadleigh, 52.

PRINCIPAL AND AGENT.

An owner of real estate who employs an

Agent to sell or procure a vendee for his land,

end agrees to give the agent exclusive right

or exclusive agency to sell, cannot evade pay

ing commission by himself negotiating with a

person who has negotiated with the agent, and

selling to such person after or at the time of

iischarging the agent. Seaman v. Lyons, 114.

SALE.

After plaintiff has elected to enforce a for

feiture of goods, and has taken possession of

the same, he cannot sue on the balance of the

aote given in payment for the property so for

'eited. Nathan Ford Music Co. v. Stierle, 69.

SCHOOL DISTRICT.

School district is not liable for negligent man

agement of school house. Johnson v. City of

St. Paul, 12.

STREET RAILWAYS.

Negligence of fellow servant—Proof of em

ployer's reputation—Notice. Funk V. St. Paul

City Ry. Co., 33.

SUMMONS.

Service of summons on Lincoln's birthday

held if not Void at least voidable. Eaton v.

First Nat. Bk. Of Mandan, 56.

The legislature may prescribe how Service

of process may be made on corporations or com

panies composed Of non-resident stockholders.

The manner of Service is left to the discretion

of the court. State v. Adams Express Co., 70.

SUPPLEMENTARY PROCEEDINGS.

See Exemptions.

A reciver will not be appointed to collect

rents or income from property held in trust for

judgment debtor. Milner v. Martin, 151; Lamb

& Sons v. Pope, 152.

TAXATION.

A valid levy, under a tax warrant implies not

Only the taking of actual possession of the

property distrained, but the retaining of such

possession until a sale is had. The mere giving

of a receipt by an agent of the owner, without

any change of possession, is not a waiver of a

proper distress. St. Paul Title & Ins. Co. v.

Lyon, 8.

The existing rights of a mortgagee of per

sonal property cannot be divested by the subse

quent levy of a distress for personal property

taxes assessed only against the mortgagor. A

purchaser at a tax sale of such property can

acquire no greater rights than the mortgagor

had at the time of levy. Id.

Duty of county auditor in preparing list of

lands upon which taxes are delinquent, that

have been bid in by state. State v. Halden,

242.

TORTS.

See Assignment.

WILLS.

A will left certain real property to the plain

tiff for her use or enjoyment during life and

which was left after her decease to her chil

dren with power in her to alienate or sell with

the consent of the children or their legal repre

sentatives. Held, (1) the power to alienate

included a power to mortgage; (2) the consent

of the children of her deceased child was neces

sary. Schwabe v. Schwabe, 17.

Devise of property in trust for benefit of Sal

vation Army held void. Lane V. Eaton, 214.

DECISIONS OF JUSTICES OF THE PEACE.

ILLEGAL LEVY BY OFFICER.

A police officer of the City of Minneapolis who

levies on property not owned by the party

against whom process of the municipal court

is issued is liable for conversion. Blinkens

derfer Typewriter Co. v. Tollefsen, 59.

DECISIONS OF MUNICIPAL COURTS.

EXEMPT PROPERTY.

Indorsee of note given for purchase money

of property may in action on the note garnishee

party in whose possession such property is, as

it is not exempt. Romer v. Weirick, 242.

FIXTURES.

Storm windows put on house by mortgagor

held fixtures. Ritter v. Burton, 58

LICENSES.

A city ordinance which delegates to the

health commissioner the power to license and

to regulate the sale of milk and to revoke and
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to cancel Such license is void. State V. Bro

berg, 28.

DECISIONS OF SUPREME COURT,

CONSTITUTIONAL LAW.

Held, a local option law granting charter

powers to all the cities of a certain class, to

take effect in each city only upon the adoption

of the same by such city, contravenes sections

33 and 34 of article 4 of the constitution, pro

hibiting special legislation as to cities and re

quiring all laws as to the same to be uniform

in their operation throughout the state.

Held, further, a special law relating to cities

cannot be partially repealed by a special law,

and the same result cannot be accomplished

by a local option law which has merely the

same effect.

Held, accordingly, that chapter 228, Laws of

1895, is unconstitutional.

The distinction noted between such a local

option law, granting such charter powers, and a

local option law granting power to adopt a

mere by-law or ordinance, the provisions of

which are prescribed by the legislature. State

V. Gorman, 174.

LIMITATION OF ACTIONS FOR TORT.

Laws 1895, c. 30, amendatory of Gen. St.

1878. c. 66, sec. 8 (Gen. St. 1894, sec. 5138, subd.

1), did not Operate as a repeal or amendment of

section 5136, subd. 5, wherein it is provided

that the six year statute of limitations shall

apply to actions for injuries to the person or

rights of another not arisng on obligation, and

not thereinafter enumerated. The amendment

applies only to actions based upon wrongs of a

like nature to those specifically mentioned in

section 5138 as it stood originally. Brown v.

Village of Heron Lake. 243.

PRESCRIPTIVE RIGHT TO FLOW LANDS.

A wrongful entry upon land under a claim

of right, inconsistent with the title of the true

owner, with continued possession and the exer

cise of acts of ownership hostile to the rights of

the owner, but without any pretense of paper

title, may ripen into title by prescription. Vil

lage of Glencoe v. Wadsworth, 48 Minn. 402.

followed. This rule applies to an easement in

real property. and where the claimant needs

the use of the property from time to time. and

SO uses it. this is a sufficientlv continuous use

to be adverse, although it is not constant.

Rule applied and held. that the building of a

dam across Snake river, and the continued ad

verse use of the dam. whereby the water of the

river was obstructed, and thereby overflowed

plaintiff’s land during the months of Anril. May

and June in each year. for the purpose of

slnicing logs, for a period of fifteen years, was

sufficient to create an easement in plaintiff’s

premises by prescription during the said three

months in each year. Swan v. Munch, 156.

EXCRANGES AND BOOK REVIEWS.

Albany Law Times, 59.

American Law Register and Review, 47.

American Law Review, 45, 47.

American Lawyer, 26, 59.

Atlantic Monthly, 7, 168, 184, 187.

Blackstone’s Commentaries. American Edi

tion, by Wm. Draper Lewis, 211.

The Brief (England), 59.

Business Law, 65.

Case and Comment, 67, 211, 234.

Central Law Journal, 79.

Chicago Legal News, 47.

Cosmopolitan, 7, 25.

Curtis' Jurisdiction of United States Courts,

149.

Elliott's Private Corporations, 211.

General Digest of Decisions of Principal

Courts in United States, England and Canada,

Vol. I, New Series, 1896. 232.

Harvard Law Journal, 187.

Hub News, 103.

Jones on Evidence, 232.

Law Times, 64.

Legal News, 202.

Maury's Federal Jurisdiction and Procedure,

167.

National Corporation Reporter, 66, 209.

New York Law Journal, 210.

Northwest Law Journal, 47.

Review of Reviews, 20, 25, 47, 122, 168, 231,

2

Scientific American, 122.

Sedgwick on Damages, 26.

Torts—Elements of, by Melville M. Bigelow;

Student's Series, 149.

Washington Law Reporter, 186.

Will's Circumstantial Evidence, 184.

Wirt's Civil Law, 166.

Yale Law Journal, 47.

LEADING ARTICLES.

Action to determine adverse claims, 83, 142.

Agister's Lien, 61, 86.

Ancient Japanese Laws, 187.

Arbitration, 144.

Assignability of Personal Injury Claims, 89.

Bicycle Law, 43.

Big Fees, 229.

Banks—Checkholder's right to sue. 164.

Banks—Qualified endorsements, 101.

Caldwell, Hon. Henry Clay, 45.

Can contracts to pay in specific coin (gold) be

enforced, 122.

Chief Justice Marshall, 104.

Conflict of authorities respecting commercial

paper, 226.

Constitutional Amendments and Revision,

161.

Consolidation of Actions. 5.

Corporations—Must Officers be a Stockholder,

66.

Damages for mental suffering

shock, 203.

Elevator injuries to trespassers and licensees,

or nervous

227.

English Law at Universities, 191, 205.

Fire Insurance Standard Policy, 1.

How Great Law Offices Work, 232.

International Law and Arbitration, 144.

Joint Torts by seperate dogs. 209.

Jury Trial, Growth in England, 187.

Law of the road as governing bicyclists, 43.

Lawyers are honest, 234.

Lawyers—Humorous Address, 147.

Legal Dispensary, 21.

Mortgagee in possession, 88.

Naturalization Laws, 185.

Negligence—Liability of Lunatic, 170.

New Codes, 4.

Pleading in action on note payable in gold,

142.

Previous occupation of famous lawyers, 63.
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£rocedure—Reveral on points of practice,
d

Scientific measure of accuracy of testimony,

NOTE AND COMMENT.

Attorney allowed to recover his fee from rail

road company that effected settlement with his

client in an action for personal injuries, 59.

Attorney general's brief in state land case, 64.

Bicycle Laws, 81.

Bicycle rider must pay higher rates for acci

dent insurance, 80.

Bench Show, 24.

Change of Venue on ground of prejudice of

Judge, 181.

Chicago and Northern Pacific Railroad Sale

ratified, 182.

Common Carriers—Act of God—Loss of Bag

gage, 210.

Contempt of Court—Using masonić signs, 23.

Constitutionality of local option laws, 162.

Contributory Negligence—Protecting lives of

others, 168.

Crowded Calendars, 23.

Dakota Divorces void for want of jurisdiction

of non-resident parties, 226.

Easement to flow lands—how acquired, 141.

Fourteenth Amendment never adopted, 162.

Grand jury abolished in Utah, 59.

Humorous side of the law, 164.

Illegal Dunning, 7.

Jefferson on Royalty, 135.

Judges of Ramsey County should not be re

duced to five in number, 163.

Jury of eight in Utah—Three-fourths may find

a verdict, 59.

Jury System—Reforms suggested by Mr. Jus

tice Brewer, 47.

Larceny of Dog and Chain, 212.

Law School Alumni, 82.

Lawyers—Address by Mr. Justice Brewer, 65.

Lawyers—Judge Dillon's Advice, 132.

Lawyers—Opinion of, 27.

Lawyers—Personal Injury Suits, 133.

Lawyers—Who is the Minneapolis Shyster, 67.

Lawyers committing suicide, 202.

Limitation of actions for tort—Conflicting de

cisions of Federal and State Courts, 225, 243.

Money—Kansas and Mexican money, 167.

O'Connor out-generaled, 150.

Personal injuries pleaded in detail, 235.

Photographs by X rays as evidence, 208.

Privileged Communications to Lawyers and

doctors, 86.

Revision of Statutes—Opinions of Judges and

Lawyers, 183.

State Fair, 132.

Torrens law unconstitutional, 165.

Supreme Court of Minnesota—Disposition of

Cases on October Calendar, 5.

Supreme Court of United States—How cases

are decided, 166.

Supreme Court of United States—Interrupt

ing counsel, 213.

Supreme Court of United States—Jurisdiction

in criminal cases, 102.

University education not essential to success

at bar, 59.

Walker, Gen. Francis A., 231.

Webster's Quarrel with Pinckney, 148.

Women allowed to practice law in Alabama,

182.

NOTES OF RECENT CASES.

Attachment of corporate stock of non-resi

dent, 20.

Attachment on ground of fraudulent convey

ance, 80.

Attorney signing paper with rubber stamp, 97.

Bank liable for theft by cashier, 235.

Bicyclist meeting truck, 213.

Building and Loan Associations—Forfeited

payments not credited on mortgage debt, 235.

Building Associations—Liability of members

to assessments to cover losses, 47.

California Irrigation Law upheld, 169.

Change of venue on ground of prejudice of

Judge, 181, 188.

Conditonal Sale—Extension of time, 169.

Constitutionality of law authorizing attor

neys fees as costs in action for wages, 20.

£ontract—Promise to pay minor for services,

169.

Corporations—, udge Otis' decision in Wallace

v. Carpenter Electric Manufacturing Co., 182,

200.

Corporation issuing and selling new stock at

less than par, 179.

Corporations—Dissolution—Judgment, 235.

Draft—Stopping payment by intercepting it

in mail, 97.

Easements in stairs etc.—Partition, 169.

Electric wires—Negligence, 168.

Expectancy—Release by heirs, 168.

Garnishment—Situs of debt, 67.

Gift to Clerk under mistake, 223.

Game Laws sustained, 160.

Guarantor—Renewal of note after notice of

death, 213.

Husband and wife when tenants in Com

mon, 213.

Husband not entitled to alimony, 234.

Injunction to prevent city from shutting off

water supply from consumer, 20.

Injunction to restrain execution issued on

fraudulent judgment, 82.

Insane person when liable for tort or negli

gence, 170.

Insolvency—Creditor holding security—Divi

dends, 65.

Insurance—Death from breathing illuminat

ing gas, 184.

Insurance—“Heirs” in policy construed, 67.

Insurance—Mutual Insurance-Assessments,

168.

Insurance—Waiver of Arbitration, 160.

Jury—Charging jury to be impartial, 67.

Landlord's duty to light halls, 224.

Libel–Criticism of book, 155.

Licensing Pawnbrokers, junk and

hand dealers, 160.

Legal Newspaper—What constitutes

scriber, 67.

Legal Newspaper under -assachusetts law,

Second

sub

Malicious garnishment of exempt property.

60.

Mandamus to compel meeting of officers of

corporation, 168.

Master and Servant—Obvious defects, Stat

ute, 168.

Master's right to recipies used. 224.

Mortgage—Rights of hol.er of notes. 20.

Municipal Corporation not liable for accident

caused by icy sidewalks, 224.
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Municipal Corporations—Mayor's power to

Vote in Council, 140.

Municipal corporations subject to creditor's

bill in Illinois, 64.

Negligence—Isolating Electric wires, 168.

Negligently keeping explosives on one's own

premises, 224.

Newspapers, Legal when, 64, 67.

Notary Public–False acknowledgment of

mortgage, 186.

Parent advising son to leave wife, 169.

Partnership debts, how proved against estate

of deceased partner, 77.

Prize Lotteries—Real Estate Sale, 91.

Railroad Company—Damages for delay, 168.

Railroad Company—Crossing track when

View is obstructed by smoke, 160.

Railroad Company—Liability for mistake of

ticket agent in giving passenger ticket Over

wrong line, 150.

Railroad Company—1/uty to keep depot and

waiting room in safe condition, 150.

Reciver of building and loan association fore

closing mortgage, 87.

Street Railways—Failure of person crossing

tracks to look in both directions for cars, 150.

Street Railways—Liability for injury to pas

senger from fire caused by match, 150.

Surface water discharged on lands of neigh

bor. 160.

Telegraph and Telephone Companies—Power

of selectmen to cut trees overhanging highway,

150.

Telephone—Authority given over,

bond, 169.

Title of finder of last property, 79.

Torren's Law unconstitutional, 165.

Usury—How proved in action by holder of

note, 82.

to sign

OBITUARY NOTICES.

Witness–Promise to pay expert fees, 169.

Hon. F. B. Bailey, 159.

Hon. J. B. Douglas, formerly of Duluth, 27.

Hon. Homer C. Eller, of St. Paul, 162.

Mrs. John W. Gilger, of Minneapolis, 6.

Hon. C. D. Kerr, District Judge, 208.

Harry Mee, of Dulu..., 26.

Judge Stearns, 90.

Mrs. Thomas Wilson, of St. Paul, 6.

OPINIONS OF ATTORNEY GENERAL.

FIRE INSURANCE.

An insurance clause in a policy of insurance

which stipulates that in case of a fire occurring

in one pile of lumber only, the insured can re

cover such amount as the value of such parcel

or pile bears to the total value in yard or dock,
is contrary to the laws of Minnesota. The in

sured is entitled to a contract insuring him

against the whole of such a loss.

SPECIAL LEGISLATION.

Constitutionality of Howard Charter Law, 41.

RULES OF COURT.

SUPREME COURT.

Rule XI.—Limiting time of serving Paper

Books and Briefs, 48.

Motions to advance causes, 48.

Records returned for insertion in bill of ex

ceptions of all of the evidence as directed by

trial judge, 48.

DISTRICT COURT, FIRST DISTRICT.

Insolvency Proceedings, 121.

WIT AND HUMOR.

Bad Record, 224.

Bicyclist left-handed, 213.

Bill Nye as a lawyer, 44.

Brother a distant relation, 53.

Chinaman understood, 184.

Client must pay for conviction, 186.

Commandments ex post facto laws, 169.

Dam v. Dam, 169.

Defense up to date, 212.

I'vorce governed by law of common carriers,

Divorces in Chicago and among Indians, 212.

Finding a verdict, 60.

German Gender, 60.

Great Stroke, 139.

Insanity shown by choice of attorney, 60.

Judge an object of attention, 6.

Judge sympathized with juror, 72.

Judge not a horse thief, 139.

Judge always patient, 77.

Judgment day, 27.

Juror deaf to one side of the case, 139.

Justice refused, 140.

Love exposed by X-rays, 3.

Law a Joker, 160.

Lawyers—Mr. Justice Brewer on, 164.

Lawyer by instinct, 212.

Lawyer fit to be a judge, 207.

Lawyer posting witness, 202.

Lawyer running windmill by water, 213.

Lawyer's mind, 223.

Lawyers must study how long, 152.

Mortgage of Steer and his increase, 27.

Payment refused, 67.

Plea of guilty, 60.

Pleading in detail personal injuries, 235.

Protecting his valuables, 207.

Public Baths, 169.

Refused to be worked, 10.

Remarkable case of Quincy, 133.

Rescinding trade for pony, 210.

Sentence objected. to, 140.

Sharps and Flats, 27.

Special Term in Chicago. 97.

Washington's Prowess, 142.

Whiskey as toothache cure, 169.

Witness far from shot, 213.

Who ate the pie, 6.
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